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I. INTRODUCTION; GENERAL COMMENTS

1. The official title of the Treaty adopted in Marrakesh, Morocco, on June 17, 2013 is “Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired, or Otherwise Print Disabled.” It is quite sure that it will be rarely referred to by using this long title. On the website of the World Intellectual Property Organization (WIPO), in the list of treaties administered by the Organization, it is mentioned as “Marrakesh VIP Treaty.” In the title of this commentary, this kind of short-hand reference is used along with a brief reference to the basic nature of the Treaty. (The expression “the visually impaired” or “persons with visually impairment” as used in the commentary stands for the long description “persons who are blind, visually impaired, or otherwise print disabled” appearing in the official title. Such shorter expressions were also used by many participants during the preparatory work to refer to beneficiary persons intended to be covered.)

2. In the statements made at the adoption session of the Diplomatic Conference and made immediately after it, the Treaty was characterized by several adjectives to emphasize its importance and to describe its special nature. It was most frequently called “exceptional,” “unique” and even “historical.” 

3. The Marrakesh Treaty is certainly historical from the viewpoint of the persons with visual impairment since the international community has devoted a special treaty exclusively to facilitate availability of works in formats accessible for them by determining detailed norms and offering an appropriate legal and organizational framework for enhanced worldwide cooperation to achieve this objective. 

4. However, the Marrakesh Treaty is historical also in another aspect. It is historical also because, with its adoption, a quite troubled historical period of the international copyright relations seems to have ended – and it appears that with a more or less happy ending. That period – which now is hopefully behind us – began not much time after the adoption of the two WIPO “Internet Treaties” (the WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT)) and has lasted for more than a decade. In that period, strange legends were spreading about the international copyright system based on poorly founded allegations. That it does not offer an appropriate basis for balance of interests, that it only concentrates on the protection of rights, that it does not allow the application of adequate exceptions and limitations in recognition of important public and private interests, that it is an obstacle to due access to works,  etc. 

5. It would require a separate voluminous study to analyze the ideological (quasi theological) or more “tangible” special-interests-driven reasons behind this flair-up of skepticism about copyright. Nevertheless, two visible reasons may still be mentioned which played a role in this period. First, that – partly as a collateral effect of trade negotiations – new tensions had appeared in the field of intellectual property and along with them new ideas on how the IP system could better serve development. Second, new powerful interest groups and a number of new organizations began participating suddenly in the copyright meetings of WIPO, many of which did not have yet sufficient information and experience about the activities of the Organization and the actual operation of the international copyright system but they still had firm views (and, unfortunately, some biased preconceptions) about it. 

6. Time has been needed for a new consolidation. It has taken place gradually in recent years as a result of (i) smoothly integrating new development-oriented emphases into the activities of the Organization in a well-balanced and intelligent manner avoiding ideology-based exaggerations (this development was manifested in the adoption of the WIPO Development Agenda in 2007); and (ii) a welcome recognition that the existing international copyright norms – rather than raising any obstacles to – do offer an adequate basis for establishing and operating a well-balanced system suitable both to grant the necessary incentives and conditions for the creation of valuable works and due reward for the creators and to ensure – through appropriate limitations and exceptions – availability of those works to the general public.    

7. At the closure of the Diplomatic Conference, the participants spoke about a “Marrakesh miracle.” In the euphoria of the success of the Conference, this was understandable. However, everybody was aware that the success was due to the above-mentioned gradually-built-up new consolidation through joint efforts of the delegations supported by a tactful and efficient professional and diplomatic contribution by the WIPO Secretariat. In  Marrakesh, the efficient work of the “Bureau” of the Conference and, in particular Martin Moscoso of Peru as the “facilitator” of the key informal negotiations, as well as the excellent conditions guaranteed by the government of the host country, Morocco, made it possible to reach consensus. Most of the NGOs – even where they represented more or less diverging interests – also acted in a way that they strengthened the chance for reasonable compromises. (It is well-known, for example, how substantially the joint statement of the US National Federation of the Blind (NFB) and the Motion Picture Association of America (MPAA) published before the Diplomatic Conference had contributed to removing some last obstacles by clarifying that both of them opposed the attempts at keeping the treaty hostage of some loudly promoted extraneous agendas.
)

8. Although it is stated above that the Marrakesh Treaty historical also because it seems to have been the closing act of a restless decade in the field of the international copyright relations, the “Marrakesh miracle” could not have taken place without the momentum created by the “Beijing spirit.” The success of the adoption of the Beijing Treaty on Audiovisual Performances (BTAP) and the Marrakesh Treaty within a year was due exactly to the neutralization – hopefully, it can be said: the elimination – of the unnecessary extraneous agendas which had been based on the above-mentioned badly-founded legends about the international copyright system. This may be particularly duly characterized by what has happened to the two most aggressively promoted legends: namely, first, that the three-step test is an obstacle to the establishment and maintenance of an adequate balance of interests and, therefore, its scope of application should be narrowed through some “re-interpretation” and, second, that the application and protection of technological measures (TPMs) do not make it possible for the beneficiaries to benefit from limitations and exceptions necessary for the public interests. 

9. In Beijing, the provisions of the existing international treaties both on the three-step test and the protection of TPMs were included into the BTAP in a mutatis mutandis manner in the same way as they appear in the two WIPO “Internet Treaties” (the WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT)), rejecting by this the ideology-based (but also special-interests-driven) theories and attacks against them. It has also been clarified how it is possible to grant adequate protection for TPMs and at the same time to make the application of limitations and exceptions possible in due balance – under the control of the three-step test. Since, thus, the issue of TPMs had been satisfactory settled in Beijing, the scope of application of the three-step test became the focus of negotiations in Marrakesh, but the Diplomatic Conference has confirmed again that the existing international norms offer a solid basis for adequate balance of interests, with the three-step test as an indispensable guarantee for both allowing the necessary limitations and exceptions and controlling their reasonable application.   
 
10. Any characterization of the Marrakesh Treaty as “the first treaty to deal with copyright limitations and exceptions” – or even as “the first access-to-knowledge treaty” would contradict historical facts. The international copyright treaties, since the moment of the adoption of the very first such treaty, the Berne Convention, have always recognized the need for adequate limitations and exceptions and have always functioned as “access to knowledge” treaties.
 They have functioned as such in two ways. First, by ensuring the creation of “knowledge” (valuable works embodying knowledge
) through effective protection of copyright, without which there would not be “knowledge” to be accessed through limitations and exceptions. Second, by establishing due balance between the public interest to offer due incentives and rewards to authors – in accordance with their legitimate public interests – to produce such “knowledge,” on the one hand, and, on the other hand, other public interests and legitimate private interests through appropriate limitations and exceptions, thus facilitating access to the works (including those embodying “knowledge”) produced by creators as a result of adequate protection of their rights and legitimate interests. 

11. The Treaty certainly is not historical in the sense that it would contain previously missing international copyright norms for the first time allowing limitations and exceptions for the visually impaired to ensure availability of accessible format copies. Nothing would be a more suitable proof of the badly founded nature of such possible allegations than the adoption of the WIPO-Unesco Model Provisions in 1982
 clarifying that the Berne Convention allows the introduction of limitations (in the form of compulsory licenses) and exceptions (in the form of free uses) to facilitate access to works for the visually impaired in special formats on the basis of the three-step test provided in Article 9(2) of the Berne Convention.

12. The Model Provisions adopted by a Working Group (of which the author of this commentary happened to be the Chairman) and later noted by the Executive Committee of the Berne Union with approval, followed practically the same – or, at least, very similar – principles as those on which the Marrakesh Treaty has been based:

(i)      There was complete agreement in 1982 too that the exceptions or limitations for the visually impaired should be “subject to the obligations under the international conventions” (including the key obligation to respect the conditions of the “three-step test”). 

(ii)      The principle of a balanced approach – “a proper balance between the needs of handicapped persons and the legitimate interests of copyright owners” – was stressed also at that time. 

(iii)       In this connection, it was also emphasized that “the problem under consideration was of a social nature and that the authors and copyright owners should not be the only ones to bear the burden of its solution;” and that “the opinion ac​cording to which copyright as such is considered an obstacle for the handicapped was not the right ap​proach to the problem, and that only some unneces​sary obstacles…should be removed.”
(iv)  There was agreement also in that period that the specific conditions and requirements of blind people in developing countries should be duly taken into account. 
(v)       It was stressed also in the debates on the Model Provisions that, wherever it was possible, preference should be given to access guaranteed by the owners of rights concerned based on the “possibility of negotiation, either on an individual or on a collective basis,” and that commercial availability of accessible format copies – as it was put in the report: “the fact of a publish​er of works for the handicapped having already undertaken publication” – may exclude the need for the application of exceptions or limitations. 

(vi)  As a basic principle, it was identified also at that time that “appropriate guarantees should be provided in order to prevent” “that the copies of works intended for use by handicapped persons might also be used by the general public.”
   
13. Thus, on the basis of the three-step test (within the limits of the flexibility offered by it as determined by its three cumulative conditions), the Berne Convention made it possible for any member country of the Berne Union to recognize the special needs of the visually impaired through appropriate limitations or exceptions. The Sullivan report
 – prepared and presented as part of the preparatory work in the WIPO Standing Committee on Copyright and Related Rights (SCCR) of what has become of the Marrakesh Treaty – described how a great number of countries had made use of this possibility and introduced more general or more specific limitations or exceptions to ensure availability of accessible format copies for the visually impaired. Thus, since the possibilities of providing appropriate limitations and exception were at the disposal of governments, the task of the preparatory work of a WIPO instrument in the SCCR was basically to clarify what sorts of legislative and administrative solutions may be the most appropriate ones to make use of those possibilities, and to establish an effective legal and organizational framework for trans-border cooperation – and in this way to facilitate more efficient exploitation of the sources of accessible format copies available in the various countries. 

14. Due to this nature of the task of the preparatory work, it was left open at several sessions of the SCCR (practically, until the last one held before the convocation of the Diplomatic Conference) whether the instrument under preparation should take the form of a treaty or a robust recommendation (or some similar soft-law instrument). It was quite broadly shared opinion among the participants that what was truly important was the would-be content of the instrument and that its legal form was a less significant issue. Finally, mainly emotional and humanitarian-oriented political considerations have led to choosing the treaty form. The representatives of the visually impaired, in an understandable manner, insisted on such form as a symbol of human solidarity; and the international community – including those government delegations which previously had not been persuaded about the necessity of such a form – responded positively to this demand by expressing full empathy for, and solidarity with, these persons with such grave impairments. 

15. In addition to the emotional and humanitarian-political considerations, there was also a more “tangible” reason advocating for a treaty. It consisted in the recognition that, although the existing international norms permitted the adoption of adequate national provisions on limitations and exceptions for the visually impaired, there was no sufficiently clear regulation to facilitate trans-border movement of accessible format copies through export and import. Some new international norms seemed to be helpful in view of the objective of better organizing international cooperation in this respect.                                       

16. It is worthwhile noting that the modification of the title by replacing the expression “improve access” by the expression “facilitate access” – which was the last amendment adopted in the plenary session where practically the Treaty itself was also adopted – made the title more suitable to express the relationship between the existing international norms and the provisions of the Treaty. Namely, that the existing international norms, as discussed above, had established adequate basis for introducing limitations and exceptions for the visually impaired in national laws and, thus, what was only needed was to facilitate making use of the possibilities offered by those norms as effectively as possible through establishing a legal and organizational framework for more effective cross-border cooperation. 

17. The Marrakesh Treaty was also characterized by some immediate commentators as a “human-rights treaty.” It is true that the respect and service for the human rights of the visually impaired is a key objective of the Treaty. However, this does not change the basic nature of the instrument; namely, that it is an intellectual property – more closely, a copyright (authors’ rights) – treaty in which the said human-rights considerations are the focus of attention for determining the conditions for a fine-tuned balance of interests. The basic structure is the same as in the case of other copyright treaties: granting adequate protection of copyright to ensure sustainable creation of valuable works (embodying “knowledge”) but foreseeing appropriate limitations and exceptions where, and to the extent that, they are necessary to guarantee due access to the “knowledge” embodied in those works. (In this sense, if the Marrakesh Treaty is characterized as a “human-rights treaty,” the copyright treaties since the very beginning have also had the aspect of “human-rights treaties.”)       
18. The “three-step test” (for the elimination of which, or at least for the limitation of its application, there have been badly informed attempts – mainly by certain NGOs – and which, fortunately, has been confirmed as an indispensable element of the international copyright norms) plays a key role in the Treaty. The “flexibilities” allowed by the test makes it possible to foresee generous limitations and exceptions, and the three-conditions of the test also determine those limits of the “flexibilities” which are needed to ensure sustainable creation and availability of works. In accordance with this central function of the test, several references are made to it in this commentary. Furthermore, a more detailed description of the key issues concerning the interpretation and application of the three-step test is included in an Annex (due to the indispensable voluminous analysis). In the comment to the key article of the Treaty on the test – Article 11 – only a summary of the key elements of what is discussed in the Annex is presented. 

19. When describing the legal nature of the Treaty, it is also important to discuss for what reasons those participants in the Diplomatic Conference and commentators were right who stressed the exceptional and unique nature of the Treaty. The reasons may be found in the truly exceptional and unique objective and subject matter of the Treaty; namely, that its purpose is to facilitate trans-border availability of accessible format copies for the visually impaired. It is this format-centric nature of the Treaty dictated by the unique status and needs of the visually impaired that makes it truly exceptional and unique. This is also the reason for which the title of this commentary refers to it as “Marrakesh Treaty on Accessible Format Copies for the Visually Impaired.” (However, certainly the even shorter version appearing on the WIPO website will be quite generally prevail and, thus, it will be referred to just as the “Marrakesh VIP Treaty,” similarly to the way the Berne Convention or the Rome Convention are referred to in brief form to avoid using their long official titles). 

20. In view of the many weighty questions still open at the beginning of the Diplomatic Conference, the adoption of the Treaty is a great achievement of the negotiating delegations and those catalyst actors who helped them in reaching consensus; this deserves due recognition (kudos! or as the French say: chapeau!). Considering the complexity of the issues still to be settled – as also reflected in the contents and the structure of the draft – along with the short time available to transform the agreements into treaty language, the Treaty is also a respectable drafting accomplishment. Nevertheless, as it is inevitable under such circumstances, it still contains certain elements of “creative (or constructive) ambiguities,” redundancies and open questions which require interpretation.                  

21. The purpose of this commentary is trying to interpret the Treaty and outlining how it may be applied appropriately. For the interpretation of the Treaty, the relevant provisions of the Vienna Convention on the Law of Treaties have been taken into account. This mainly means Article 31 and 32 of the Convention which read as follows: 

Article 31 
General rule of interpretation 
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes: 

(a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty; 

(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty. 

3. There shall be taken into account, together with the context: 
(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions; 

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation; 

(c) any relevant rules of international law applicable in the relations between the parties. 

4. A special meaning shall be given to a term if it is established that the parties so intended. 

Article 32 
Supplementary means of interpretation 
Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31: 

(a) leaves the meaning ambiguous or obscure; or 

(b) leads to a result which is manifestly absurd or unreasonable.
22. The key stage of the negotiations took place during the Diplomatic Conference and the SCCR sessions before it in the framework of informal consultations on which no official minutes or other records are available. Thus, the decisive source of interpretation – what also the Vienna Convention determines as the decisive one in its Article 31(1) – is “the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.” Supplementary sources of information, due to the very limited records of the negotiations at the Diplomatic Conference, are hardly available. In contrast, what is available as useful source of interpretation is a series of agreed statements (altogether thirteen) corresponding to the description of such agreements under Article 31(2)(a) of the Vienna Convention.

23. In the commentary, the text of the Treaty appears in bold letters. Comments are added to each provision, including each preamble paragraph. However, the administrative and final clauses of the Treaty, in general, are practically the same as (in the majority of cases, just verbatim repetitions of) the corresponding “standard” clauses of the recent WIPO treaties on copyright and related rights – the WCT, the WPPT and the BTAP. Therefore, among such clauses of the Marrakesh Treaty, there are only two – Article 18 and 19 – to which comments are added since they do slightly differ from the said “standard” clauses (in fact, only in respect of a relevant number; the number of instruments the deposit of which is needed for the entry into force of the Treaty).    

24. At the end of the Treaty, the commentary draws attention to the absence of any provision in the Treaty on an issue that is settled in the provisions of the above-mentioned three recent WIPO treaties on copyright and related rights; namely the question of whether or not reservations are allowed. It is discussed how this issue may be settled on the basis of the relevant provisions of the Vienna Convention.    

25. A number of footnotes are added to the comments. However, the agreed statements adopted by the Diplomatic Conference concerning the provisions of the Treaty have also been included in footnotes. In order to differentiate them from the footnotes to the comments (presented together in continuous numbering), bold letters are used for the agreed statements too.

II. COMMENTS ON THE PREAMBLE 

AND THE SUBSTANTIVE PROVISIONS OF THE TREATY 
Preamble

The Contracting Parties,

Recalling the principles of non-discrimination, equal opportunity, accessibility and full and effective participation and inclusion in society, proclaimed in the Universal Declaration of Human Rights and the United Nations Convention on the Rights of Persons with Disabilities, 

Comment: 1.This preamble paragraph refers to the basic principles of the Universal Declaration and the UN Convention which justify considering the cases covered by the exceptions and limitations foreseen in the Treaty as “special cases” from the viewpoint of the application of the three-step test. These are human-rights instruments, but – as discussed above in the Introduction – the basic legal nature of the Treaty is an intellectual property instrument specially concentrating on what limitations of and exceptions to the rights concerned are justified in recognition of these human rights considerations.  

2. The principles of non-discrimination and equal opportunity have got double significance. They contribute decisively to the legal-political justification of qualifying the cases covered by exceptions and limitations foreseen in the Treaty as “special cases” under the three-step test. At the same time, they also determine the contours of those cases in the sense that they do not justify the application of specific exceptions or limitations where they are not needed to eliminate discrimination and to guarantee equal opportunity.            

Mindful of the challenges that are prejudicial to the complete development of persons with visual impairments or with other print disabilities, which limit their freedom of expression, including the freedom to seek, receive and impart information and ideas of all kinds on an equal basis with others, including through all forms of communication of their choice, their enjoyment of the right to education, and the opportunity to conduct research,

Comment: The nature of this preamble paragraph is the same as the previous one; just it refers more in detail to the reasons justifying exceptions and limitations in favor of the visually impaired in accordance with the three-step test. (However, it is interesting to note that, in the paragraph, information and ideas are mentioned, because no mere information (but only the original form of presentation thereof) and no mere ideas (but only their expression in an original manner) are protected by copyright.)        
Emphasizing the importance of copyright protection as an incentive and reward for literary and artistic creations and of enhancing opportunities for everyone, including persons with visual impairments or with other print disabilities, to participate in the cultural life of the community, to enjoy the arts and to share scientific progress and its benefits, 

Comment: This preamble paragraph sums up, in the context of the subject matter of the Treaty, the considerations (also reflected in human- rights instruments) – on which the international copyright norms have always been based – to establish due balance between the public interest of providing incentive and reward for the creation of works that may then be made accessible to the public (also by recognizing the human rights of authors as provided in Article 27(2) of the Universal Declaration of Human Rights)), and other public interests and legitimate public interests including those underlined by human-rights considerations.          

Aware of the barriers of persons with visual impairments or with other print disabilities to access published works in achieving equal opportunities in society, and the need to both expand the number of works in accessible formats and to improve the circulation of such works,

Comment: This preamble paragraph refers to the reason – discussed in the Introduction above – for which the Treaty is exceptional and unique in the system of intellectual copyright norms; namely that its main objective is to guarantee the availability of certain special format copies of works: those which are accessible to persons with visually impairment.    

Taking into account that the majority of persons with visual impairments or with other print disabilities live in developing and least-developed countries, 

Comment: This preamble paragraph states an important fact that has been taken into account in the preparation and adoption of the provisions of the Treaty (and, in fact, as mentioned in the Introduction, it was also recognized already in the preparation of the 1982 Model Provisions).    

Recognizing that, despite the differences in national copyright laws, the positive impact of new information and communication technologies on the lives of persons with visual impairments or with other print disabilities may be reinforced by an enhanced legal framework at the international level,

Comment: This preamble paragraph reflects the objective of the Treaty to offer a legal framework as a co-operation agreement to promote practical availability of accessible format copies by also making use of advanced information and communication technologies.             

Recognizing that many Member States have established limitations and exceptions in their national copyright laws for persons with visual impairments or with other print disabilities, yet there is a continuing shortage of available works in accessible format copies for such persons, and that considerable resources are required for their effort of making works accessible to these persons, and that the lack of possibilities of cross-border exchange of accessible format copies has necessitated duplication of these efforts,

Comment: 1. This preamble paragraph recognizes that, although – by making use of the possibilities offered by the existing international treaties – a great number of countries have provided for appropriate exceptions or limitations for persons with visual impairment, the accessible format copies produced and made available on the basis of such exceptions and limitations, due to the absence of appropriate international cooperation, cannot be used efficiently for the benefit of the worldwide community of such persons. 
2. By this, also this preamble paragraph refers to the reason for which the Treaty is truly exceptional and unique; namely that it is basically an international co-operation agreement offering legal and organizational framework for enhanced co-operation to promote practical availability of accessible format copies (and thus it confirms what is discussed in the Introduction above in this respect).           

Recognizing both the importance of rightholders’ role in making their works accessible to persons with visual impairments or with other print disabilities and the importance of appropriate limitations and exceptions to make works accessible to these persons, particularly when the market is unable to provide such access,

Comment: 1. This preamble paragraph is of special importance in view of the animated debates, during the preparatory work and at the Diplomatic Conference, on the issue of commercial (market) availability. Finally, Article 4(4) was adopted among the articles of the Treaty on this issue. The paragraph states the same principle as what was emphasized at the adoption of the 1982 Model Provisions mentioned in the Introduction above; namely, that preference should be given to access provided by the owners of rights and that exceptions and limitations may only have a real role when the market is not able to provide access. 

2. As discussed below in the comments on Articles 4(4) and 11 of the Treaty commercial availability, in spite of the absence of separate provisions on it, may have relevance from the viewpoint of the application of the limitations and exceptions. 

Reaffirming the obligations of Contracting Parties under the existing international treaties on the protection of copyright and the importance and flexibility of the three-step test for limitations and exceptions established in Article 9(2) of the Berne Convention for the Protection of Literary and Artistic Works and other international instruments,

Comment: This preamble paragraph states draws attention to a key aspect of the provisions of the Treaty; namely that any exceptions or limitations provided under the existing international norms, as clarified in the provisions of the Treaty, are only applicable if they fulfill the cumulative conditions of the three-step test. The paragraph refers to Article 9(2) of the Berne Convention and the corresponding provisions in the other treaties, and the various articles of the Treaty on the three-step test make it clear that the test is applicable for all limitations and exceptions foreseen in the Treaty.     

Recalling the importance of the Development Agenda recommendations, adopted in 2007 by the General Assembly of the World Intellectual Property Organization (WIPO), which aim to ensure that development considerations form an integral part of the Organization’s work,

Comment: 1. Development considerations have always formed an integral part of the Organization’s work. However, in 2007, the Development Agenda recommendations adopted by the WIPO Assembly specifically confirmed the importance of such considerations and determined in which way they should be taken into account under the current conditions. 
2. It seems that the majority of the recommendations in the Agenda do not directly concern the specific subject matter of the Treaty. To the extent that some of the recommendations may still be regarded as relevant also for the special human-rights justification of the exceptions and limitations foreseen in the Treaty, this preamble paragraph states that, in the preparation of the Treaty, also those recommendations and the underlining development considerations have been duly taken into account in accordance with the Agenda.    

Recognizing the importance of the international copyright system and desiring to harmonize limitations and exceptions with a view to facilitating access to and use of works by persons with visual impairments or with other print disabilities. 

Comment: This preamble paragraph is a kind of short summary of the considerations reflected in various preceding paragraphs (and thus it is inevitably of a redundant nature). Nevertheless, it is useful since it confirms the basic principle followed in the preparation and adoption of the Treaty. Namely, that it is supposed to facilitate access to and use of works by the visually impaired through offering harmonized framework for the application of limitations and exceptions permitted by the existing international norms in a way that the importance of copyright protection (as an indispensable mechanism to offer due incentive for sustainable creation of works to which then access may become available and to guarantee adequate rewards to the creators) be duly taken into account. 
Have agreed as follows:

Article 1

Relation to other Conventions and Treaties

Nothing in this treaty shall derogate from any obligations that Contracting Parties have to each other under any other treaties, nor shall it prejudice any rights that a Contracting Party has under any other treaties.

Comment: 1. This is a usual non-derogation provision. However, in the context of the Treaty, it also has got a specific function. This is so, since it would have been bizarre and anachronistic to try to adopt an instrument on limitations of and exceptions to copyright without clarifying what rights are involved that the Contracting Parties are obligated to protect and enforce (and in respect of which any limitation or exceptions may be justified). Obviously, one may only speak on an exception to, or a limitation of, a right if the subject matter, the nature (whether it is an exclusive right or a mere right to remuneration) and the extent of the right (the coverage of the acts to which it relates) are duly determined. 
2. Through this provision, it is confirmed that the Treaty is part of the system of international copyright treaties and that the basic nature of the exceptions and limitations foreseen in it is the same as those permitted by those other treaties (in fact, they are not only of the same nature but they are based on, and must be interpreted on the basis of, certain provisions of those copyright treaties, in particular their provisions on the three-step test).         

Article 2

Definitions 

For the purposes of this Treaty:  

(a) “works” means literary and artistic works within the meaning of Article 2(1) of the Berne Convention for the Protection of Literary and Artistic Works, in the form of text, notation and/or related illustrations, whether published or otherwise made publicly available in any media;

Comment: 1. The definition of “works” is limited to those works to which the application of the exceptions and limitations foreseen in this “accessible format treaty” is truly justified; those to which persons with visual impairment may only get access if the works are produced in special format available to them in view of their specific needs. These are those works to which, through the expression “book famine,” reference were made during the preparatory work several times; that is, first of all, books and other publications consisting in texts. (The definition covers all works in the form text. Since notations normally also include texts, it may hardly be regarded to truly broaden the scope of “works in the form text.”) 

2. The reference to “related illustrations” consists in a certain extension. In this case, the adjective “related” is important; it also refers to the reason for such extension. The reason is that certain texts – such as scientific studies – may not be fully understood without the information contained in embodied illustrations. In such a case, the illustration, if possible, should be described in a way that it may also become understandable to the visually impaired (for instance by inserting descriptive meta-information such as captions and machine readable “tags”).  
3. An agreed statement has been adopted concerning the definition of works to clarify that “[f]or the purposes of this Treaty, it is understood that this definition includes such works in audio form, such as audiobooks.” Since audio recordings of texts are obvious potential accessible formats of works, this also follows directly from the definition of “accessible format copy.” Audiobooks were already identified in the 1982 Model Provisions for the making and use of which limitations or exceptions may be applied for the visually impaired. (It should be noted that audiovisual works obviously are not covered by the provisions of the Treaty.)  
4. Although works are the basic objects of the limitations and exceptions foreseen in the Treaty, an agreed statement added to Article 10(2) extends the coverage of the Treaty (or at least it states the understanding that an extensive interpretation is justified in this respect). As it can be seen, it states that “when a work qualifies as a work under Article 2, including such works in audio form, the limitations and exceptions provided for by this Treaty apply mutatis mutandis to related rights as necessary to make the accessible format copy, to distribute it and to make it available to beneficiary persons.” It is discussed in the comment to Article 10(2) what kinds of complex interpretation problems have been created by this agreed statement. 
5. It is an important element of the definition that it only covers works that have been “published” or have been otherwise made “publicly available” (which latter means, as in the case of “published,” made available by the author or other rightholder. The definition obviously does not extend to works made available illegally without the consent of the author or other rightholder. 

6. In connection with the definitional element of publication (or otherwise making publicly available) of works, it should be noted that publishers often grant pre-publication licenses to organizations that use technologies to make accessible format copies in a way that simultaneous publication of non-accessible format copies and  accessible format copies may take place. It follows from the governing principles of the Treaty – non-discrimination and equal opportunity – that, in such a case, in particular where the accessible format copies are available on reasonable terms, the application of limitations and exceptions foreseen in the Treaty is not justified.    
(b) “accessible format copy” means a copy of a work in an alternative manner or form which gives a beneficiary person access to the work, including to permit the person to have access as feasibly and comfortably as a person without visual impairment or other print disability.  The accessible format copy is used exclusively by beneficiary persons and it must respect the integrity of the original work, taking due consideration of the changes needed to make the work accessible in the alternative format and of the accessibility needs of the beneficiary persons;

Comment: 1. This is the definition of a central concept of the Treaty (the “Marrakesh Treaty to Facilitate Availability of Accessible Format Copies for the Visually Impaired”) in view of the fact that its exceptional and unique nature of the Treaty consists in providing for an appropriate legal and organizational framework to facilitate availability of “accessible format copies” of works mentioned in point (a). 
2. The definition of “accessible format copy” makes clear that there is difference between works that, due to their formats, are ab initio accessible equally both for persons with visually impairment and for persons without such impairment, on one hand, and, on the other hand, works that may only become accessible for the visually impaired through making specific alternative format copies. The limitations and exceptions foreseen in the Treaty – in accordance with the principles of non-discrimination and equal opportunity – are meant to be applied for the latter category of works

3. From this viewpoint, it should also be taken into account what is discussed in point 5 of the comment on point (a), above. Namely, that publishers frequently ensure availability of non-accessible format copies and accessible format copies simultaneously and that this, in particular where the accessible format copies are available on reasonable terms, renders the application of the limitations and exception foreseen in the Treaty unjustified. 

4. The first sentence contains the basic definition. However, the first part of that sentence sounds somewhat circular since what is stated in it is that “accessible format copy” is “a copy… which gives a beneficiary person access to the work” “in an alternative manner of form.” (In this context, “alternative form” means a form other than any “regular” ones usable by sighted people; the form is supposed to be “alternative” in the sense that it is needed to make copies of works accessible for the visually impaired.)        
5. It is the second part of the first sentence which adds more substance on the basis of the principles of non-discrimination and equal opportunity. It clarifies that accessible format copies is supposed to ensure for a person with visual impairment “to have access as feasibly and comfortably as a person without visual impairment or other print disability.” (On the basis of the principle of impossibilium nulla est obligatio, “as feasibly and comfortably” may only mean “as feasibly and comfortably as possible” under the given circumstances.)

6. The second sentence of point (b) determines the conditions which “accessible format copies” must fulfill in order to be regarded as such copies, and clarify that the limitations and exceptions foreseen in the Treaty may only be applied if they concern such copies. The sentence contains two criteria of such a double nature. The first one is of key importance from the viewpoint of an adequate balance between protecting copyright (as a means of indispensable incentive and of granting due rewards for creators of works), on one hand, and, on the other hand, ensuring equal opportunity for persons with visually impairment. The condition that an “accessible format copy” may only be used by such persons must be taken into account whenever this term is used in the provisions of the Treaty. As discussed above, when the Treaty provides for limitations and exceptions for the use of “accessible format copies” to provide access to works by the visually impaired, it is always implied that the use of such copies is only allowed where the works are not made accessible also to persons without such impairment (unless there is another reason to apply an exception or limitation independently from whether or not there is such an impairment). 
7. The scope of persons to which copies of works are made accessible may be decisive from the viewpoint of whether or not the application of limitations or exceptions foreseen in the Treaty is also acceptable from the viewpoint of the three-step test. If they are accessible exclusively to beneficiaries, the exceptions or limitation may pass the three cumulative conditions of the test. However, as soon as they may be used in the same way also by persons without visual impairment (practically by the general public), they may get into conflict with the test (in fact, they may get into conflict with the very first condition of the test, since in that way, we cannot speak anymore about a “special case”).

8. The other element of the second sentence of point (b) prescribes that the concept of “accessible format copies” implies full respect for authors’ moral right to protect the integrity of their works. The definition of “accessible format copy” concentrates on format change. This is the reason for which only the respect for authors’ right to protect integrity of their works is stressed. This does not mean, however, that the other basic moral right provided in Article 6bis of the Berne Convention – the right to claim authorship in works – might be neglected.        
(c) “authorized entity” means an entity that is authorized or recognized by the government to provide education, instructional training, adaptive reading or information access to beneficiary persons on a non-profit basis.  It also includes a government institution or non-profit organization that provides the same services to beneficiary persons as one of its primary activities or institutional obligations.


An authorized entity establishes and follows its own practices:

(i) to establish that the persons it serves are beneficiary persons;  

(ii) to limit to beneficiary persons and/or authorized entities its  distribution and making available of accessible format copies;  

(iii) to discourage the reproduction, distribution and making available of unauthorized copies;  and

(iv) to maintain due care in, and records of, its handling of copies of works, while respecting the privacy of beneficiary persons in accordance with Article 8.

Comment: 1. “Authorized entities” are key factors of international co-operation to promote duly regulated cross-border availability of accessible format copies for the visually impaired, which is the main objective of the Treaty. They ensure, on the one hand, that accessible format copies may truly be available to the beneficiaries with visually impairment and, on the other hand, also that those copies may only be available to the beneficiaries as provided in point (b) of the Article. 

2.  It follows from point (c) that the Contracting Parties are obligated to ensure that only those entities operate as “authorized entities” which are suitable to duly fulfill the above-mentioned double task. This is the reason for which government authorization is needed. Government “recognition”, in the context of the definition of “authorized entity,” may only be understood as a concept similar to “authorization.” This follows from the above-mentioned obligation of Contracting Parties to ensure that their entities fulfill their key role in the due operation of the system foreseen in the Treaty). 
3. It is a further general guarantee for an “authorized entity” to act on behalf of the visually impaired and, at the same time, to also respect the rights and legitimate interests of copyright owners that only a non-profit organization may be authorized as such. 

4. When reading in an isolated way, the four conditions listed in items (i) to (iv) might sound as of being of a normative nature since they determine the tasks of “authorized entities” for the fulfillment of which they must establish and follow their “own practices.” However, these provisions are included in point (c) on the definition of “authorized entity;” and their real function is definitional. This means that the Contracting States may only authorize (“recognize”) those entities as “authorized entities” which “establish and follow… practices” suitable to fulfill all the tasks listed in the four items (and, in fact, the entities only fall under the definition of “authorized entities” and are fulfill the conditions of the application of the limitations or exceptions foreseen in the Treaty, if they establish and duly follow practices as prescribed in items (i) to (iv)).    
5. A Contracting Party would not fulfill its obligations under the Treaty if it authorized (or “recognized”) an entity as “authorized entity” but then it did not ensure that it functions as prescribed in the Treaty. Some mechanism is needed to ensure “authorized entities”’ compliance with the conditions prescribed in items (i) to (iv) and other treaty provisions (including the authority to suspend or withdraw the authorization or “recognition” in case of sever or repeated violation thereof).  
6. Under item (i), an “authorized entity” is an entity that makes it sure that the persons it serves are truly with visual impairment. Item (ii) closely relates to this since it indicates the reason for which the entity must identify the scope of beneficiaries; namely, to fulfill its obligation to guarantee that the persons to which it distributes or otherwise makes available accessible format copies correspond to the definition of beneficiaries. 

7. Item (iii) provides for a general element of the definition under which an entity only fulfills the criteria of “authorized entities” if it applies adequate practices “to discourage the reproduction, distribution and making available of unauthorized copies.” The entity must discourage any kind of infringing acts in connection with accessible format copies. That is, it must discourage any acts of reproduction, distribution and making available accessible format copies in a way that is not allowed under the exceptions and limitations foreseen in the Treaty, as well as any further acts performed in respect of lawful accessible format copies in a way that those acts go beyond the scope of exceptions and limitation without due authorization. For “discouraging” such acts, it is certainly not sufficient to simply inform the interested persons about the illegal nature of the acts; it presupposes proactive measures that are suitable to discourage infringements. 

8. Item (iv), as part of the definition, prescribes  procedural criteria  which an entity must fulfill for qualifying as “authorized entity. “Due care” requires procedures and practices to ensure the fulfillment of the double obligation of the entity – namely, to make available accessible format copies to beneficiaries and, at the same time, to limit availability to them (by discouraging infringing acts). The other procedural aspect is “to maintain due records of its handling of copies of works.” This is indispensable for the government to be able to fulfill its obligation of guaranteeing that the entities authorized by it duly fulfill the tasks prescribed in the Treaty as a condition of the application of the exceptions and limitations foreseen in it. 

9. For the general considerations concerning the protection of privacy, see the comment to Article 8, below. In connection with point (iv), it seems sufficient to remark that, in the context of the Treaty, no acts may be regarded as being in conflict with the protection of privacy that are indispensable for its due application; that is, no acts necessary to fulfill the obligation to identify, and maintain records of, beneficiary persons – along with the indication of the reasons for which they qualify as such under Article 3. Without this, the basic condition stated in the relevant provisions of the Treaty – according to which accessible format copies may only be made available to beneficiaries and the limitations and exceptions foreseen in the Treaty may only be applied if this is guaranteed – cannot be fulfilled.  
10. To sum up, under the definition in point (b), no entity qualifies – and allowed to be authorized/recognized – as “authorized entity” that do not establish and apply practices that completely fulfill all the definitional criteria under points (i) to (iv).

11. Still it should be noted that the second sentence provides as follows:

“It [that is a possible authorized entity] also includes a government institution or non-profit organization that provides the same services to beneficiary persons as one of its primary activities or institutional obligations.” In the context of the definition, the same applies to such institutions and organizations as to other entities. Contracting Parties must ensure that they may only function as “authorized entities” of they have practices fulfilling all the definitional criteria listed in points (i) to (iv).                             

Article 3

Beneficiary Persons 

A beneficiary person is a person who:

(a) is blind;

(b) has a visual impairment or a perceptual or reading disability which cannot be improved to give visual function substantially equivalent to that of a person who has no such impairment or disability and so is unable to read printed works to substantially the same degree as a person without an impairment or disability;  or

(c) is otherwise unable, through physical disability, to hold or manipulate a book or to focus or move the eyes to the extent that would be normally acceptable for reading;

regardless of any other disabilities. 

Comment: 1. Article 3 determines quite a broad scope of beneficiary persons.  In view of this, the measures ensuring that the exceptions and limitations foreseen in the Treaty are only applied to provide availability of accessible format copies for such persons appear to be even more justified. The authorized entities must guarantee this and they may only do so if they duly identify them as such on the basis of sufficient proof that they have got one or more forms of impairment listed in the article. 

2. The phrase “regardless of any other disabilities” seems to be unnecessary. In the three points, it is listed in an exhaustive manner on the basis of what kinds of impairment a person may qualify as beneficiary. It may hardly emerge as a justified question whether or not, to qualify as such, he or she should still have some other disabilities, neither the question of whether or not the fact that he or she also have got other disability might disqualify him or her as beneficiary under the Treaty. 

3. It is to be noted that an agreed statement has been added to point (b) of the article stating that “[n]othing in this language implies that ‘cannot be improved’ requires the use of all possible medical diagnostic procedures and treatments.” This clarification does not suggest that no medical diagnostic procedure is needed if it is necessary to find whether or not a given person truly qualifies as a beneficiary. It only means that not all possible medical diagnostic procedures (and treatments) are needed but only those that are indispensable for this purpose.               

Article 4

National Law Limitations and Exceptions Regarding Accessible Format Copies

1.
(a) 
Contracting Parties shall provide in their national copyright laws for a limitation or exception to the right of reproduction, the right of distribution, and the right of making available to the public as provided by the WIPO Copyright Treaty (WCT), to facilitate the availability of works in accessible format copies for beneficiary persons.  The limitation or exception provided in national law should permit changes needed to make the work accessible in the alternative format.

Comment: 1. As discussed in the Introduction above, the exceptions and limitations mentioned in subparagraph (a) are those in respect of which it is presumed that, on the basis of the existing international norms, they are applicable (in particular, on the basis of the three-step test to the extent that they correspond to the three cumulative conditions of the test). It may be expected from any government respecting the human rights of persons with visual impairment to adopt the examples of those many national laws in which – in recognition of the unquestionable and fully respectable specific needs of such persons – the possibilities offered by the existing international norms have been made use of. It is also discussed in the Introduction above (i) why these provisions appeared for a long while in two versions using should and shall language, respectively, (ii) why – in recognition of the above-mentioned reasons – it was not regarded to be of great importance which of the two versions would be finally adopted (but rather the contents of the provisions and the necessary guarantees were deemed to be decisive); (iii) why this instrument was to be of an exceptional and unique nature; and (iv) why and how its exceptional and unique nature has persuaded government delegations to choose the form of a treaty rather than recommendations with the same contents.  

2. It is interesting to note, as a proof that a shall-language treaty and a robust set of should-language recommendations practically with the same contents were regarded for a long while to have similar chance to persuade any responsible government to introduce and apply adequate provisions in national laws that, in the quite substantive provision of the second sentence of subparagraph (a) of Article 4(1) of the Treaty, should language has been maintained.   

3. There is another aspect of the second sentence of subparagraph (a) that should be pointed out. Namely, that it clarifies that only those changes are meant that are needed to make a work accessible in alternative format. In other words, the changes may only consist in technical/technological transformations indispensable to make copies accessible for the visually impaired. The limitations and exceptions foreseen in the Treaty do not extend to substantive modifications that would amount to adaptations. This also follows from the fact that Article 4 of the Treaty does not cover the right of adaptation provided for in Article 12 of the Berne Convention under which “[a]uthors of literary and artistic works shall enjoy the exclusive right of authorizing adaptations, arrangements and other alterations of their works.”
4. In this provision and other provisions of the Treaty, the terms “limitation” and “exception” appear. In accordance with the ordinary meaning of these words, and as it is clarified in the WIPO Glossary of Copyright and Related Rights Terms,
 “limitation” means that the right is still applicable but in a limited form (usually in the form of an exclusive right limited to a non-voluntary license or otherwise to a mere right to remuneration), while “exception” means that, in the given special case, the right concerned is not applicable (the use is free; no authorization is needed and no remuneration has to be paid). It should be stressed here too that, as provided in Article 11 of the Treaty – and as required by the existing international norms – limitations and exceptions foreseen in the Treaty are only applicable if they correspond to the cumulative provisions of the three-step test.                          

(b) 
Contracting Parties may also provide a limitation or exception to the right of public performance to facilitate access to works for beneficiary persons. 

Comment: 1. The Treaty covers works “in the form of text, notation and/or related illustrations.” Such works are, in general, literary works that are hardly performed in the sense in which the Berne Convention uses the concept of “performance.” That concept is only applicable to musical, dramatic, dramatico-musical and audiovisual works (see Articles 11(1)(i), 14(1)(i) and 14bis(1) of the Convention). The texts of literary works may only be recited under the Convention, while related illustrations “by definition” cannot be used in the form of a performance or recitation. Illustrations may only be displayed which presumes visual perception; therefore, displays are not accessible to the visually impaired. They may only become accessible if they are transformed into accessible form, which might allow perception through touching (the same way as braille transcripts, which however does not consist in performance or recitation and their use does not involve a public act; it may only take place individually) or into textual description (which may only be protected – as a literary work (in the form of text) – if it is of an original nature). 

2. As mentioned above, dramatic or dramatico-musical works (hereinafter: dramatic works) may truly be performed and, thus, in the case of such works, the right of public performance may truly be applied. Dramatic works normally are created in the form of writings which usually consist of dialogues and descriptions of certain acts, movements and other events taking place on the stage (as well as, in certain cases, what may be found on the stage). All this falls into the categories of texts and notations (and maybe also of illustrations where they are exceptionally included as parts of the authors’ instructions concerning the scenery or the costumes). Thus, subparagraph (b) may be applied for a dramatic work as created in a written form and accessible format copies thereof may be useful for visually impaired persons not only to get access to them the way they have been created, but also for enjoying theatrical presentations. 
3. From the viewpoint of the question of whether or not an exception to the right of public performance may be justified for this purpose, it is necessary to consider how visually impaired persons may get information on the non-dialogue elements of a presentation. It seems that, in particular where the dialogue elements dominates, it may be sufficient for such a person to obtain the necessary information before the presentation on the basis of an accessible format copy to know what he or she may expect to happen on the stage when he or she can hear the dialogues or certain noises. Obtaining such pre-presentation information does not concern the right of public performance. The same may be said about possible cases where a visually impaired performer or director uses an accessible format copy for preparation for a public performance of a dramatic work. The right of public performance may only be involved when the dramatic work is presented in a theater (or otherwise in the presence of public or in a place open to the public).
   
4. In the case of public performance of a dramatic work, first, the more general case should be considered where visually impaired persons attend theatrical presentations intended for the public in general. Since, in such a case, the condition of the applicability of the limitations and exceptions foreseen in the Treaty according to which, on the basis of such limitations and exceptions, works covered by the Treaty may only be made availability exclusively for beneficiary persons as defined in Article 3 cannot be fulfilled. Therefore, in such a case, subparagraph (b) is not applicable. It should be noted, however, that certain systems are available to transmit descriptions of non-dialogue elements, during presentations, through special audio devices for visually impaired persons. Where such descriptions, due to their original character, qualify as works (about which there may be serious doubts), they may be covered by a limitation or exception foreseen in Article 4(1) of the Treaty, but, from the viewpoint of the Berne Convention categories, hardly in respect of the right of public performance, but rather of the right of public recitation. It should be added that, in those countries in which fixation is a condition of copyright protection, such “running-commentary”-type transmissions do not qualify as works even in the – probably quite rare cases – where they fulfill the conditions of original creations. Thus, the room for any application of subparagraph (b) is quite limited.   
5. It is possible that dramatic works are performed exclusively for visually impaired persons (or, at maximum, strictly for persons they need to accompany them due to the nature of their impairment). In such a case, it is indifferent – from the viewpoint of the audience and the application of the right of public performance – whether the performance is made by actors, actresses and directors who do not need for the presentation accessible format copies or by those who, since they are visually impaired themselves, need such copies for the preparation of the presentation (during a theatrical presentation frequently a prompter whispers the text to the actors and actresses from a prompt box; it seems also indifferent, from the viewpoint of the presentation and its availability for the audience, whether it is made on the basis of a accessible format copy or a non-accessible format copy). In such a case too, similar methods seem to be necessary to inform the visually impaired persons of the non-dialogue elements of the presentations as in the case of performances intended for the general public. Therefore, since the nature of such a presentation hardly depends on the format of the text used for its preparation (also in view of the principles of non-discrimination and equal opportunity), it is difficult to see for what reasons it would be justified to introduce specific limitations or exceptions for live public performances. 
6. Where any limitation or exception may still be justified, may be the case of specific recordings of theatrical presentations made as accessible format copies (exclusively for visually impaired persons) in the case of which the recordings of dialogues are accompanied by (sotto voce) descriptions of acts, movements, sources of noises, the scenery and/or the costumes. The format of such recordings may be similar to radio transmissions from theatres. Where such recordings are available, subparagraph (b) may serve as a basis for a limitation or exception of the right of public performance (based on the recording) for an audience composed of visually impaired persons.  
7. In view of the description of the various possible acts above, it seems that – from the viewpoint of the terminology used in the existing international norms – the term “the right of public performance” is intended to mean also, and perhaps mainly, “the right of public recitation” in the sense in which it is provided in Article 11ter(1) of the Berne Convention which reads as follows:

Authors of literary works shall enjoy the exclusive right of authorizing:

(i) the public recitation of their works, including such public recitation by any means or process;

(ii) any communication to the public of the recitation of their works.

8. Although, at first sight, this appears to be an unnecessary discrepancy from the viewpoint of the terminology of the international copyright treaties, it may still be an applicable notion at the level of national laws, since some of those laws use the concept of “public performance” in a way that it also includes public recitation. Furthermore, the related rights treaties define the concept of “performers” – and, through it, “performances” – as covering acts corresponding to the notion of recitation of works.
 From those definitions, the said broader notion of “public performance” may also be “reverse engineered.” 

9.   On the basis of the considerations above, it seems that the scope of imaginable situations where the application of a limitation of, or exception to, the rights of public performance/recitation may be applied for persons with visually impairment is quite limited. (One may think, for example, of public performance/recitation in schools for such persons but, in that case, general exceptions or limitations for educational purposes may also be applied.) Where such limitations or exceptions may still find practical application,  they may be based on the concept of “minor reservations” (=exceptions or limitations) subject to the three-step test as clarified in the WTO panel report adopted in the “IMRO case.”
      

10. It should also be taken into account that an agreed statement has been added to Article 10(2) of the Treaty on the legal methods of implementation of the Treaty which reads as follows: “It is understood that when a work qualifies as a work under Article 2, including such works in audio form, the limitations and exceptions provided for by this Treaty apply mutatis mutandis to related rights as necessary to make the accessible format copy, to distribute it and to make it available to beneficiary persons.” It is in the analysis included in the comment to Article 10(2) where it is discussed what impact this agreed statement may have on the interpretation of Article 4(1)(a). 

2.
A Contracting Party may fulfill Article 4(1) for all rights identified therein by providing a limitation or exception in its national copyright law such that:

(a)
Authorized entities shall be permitted, without the authorization of the copyright rightholder, to make an accessible format copy of a work, obtain from another authorized entity an accessible format copy, and supply those copies to beneficiary persons by any means, including by non-commercial lending or by electronic communication by wire or wireless means, and undertake any intermediate steps to achieve those objectives, when all of the following conditions are met:

(i) the authorized entity wishing to undertake said activity has lawful access to that work or a copy of that work;  

(ii) the work is converted to an accessible format copy, which may include any means needed to navigate information in the accessible format, but does not introduce changes other than those needed to make the work accessible to the beneficiary person;  

(iii) such accessible format copies are supplied exclusively to be used by beneficiary persons;  and 

(iv)   the activity is undertaken on a non-profit basis;

and

(b)
A beneficiary person, or someone acting on his or her behalf including a primary caretaker or caregiver, may make an accessible format copy of a work for the personal use of the beneficiary person or otherwise may assist the beneficiary person to make and use accessible format copies where the beneficiary person has lawful access to that work or a copy of that work.
Comment: 1. Paragraph (2) determines the conditions the fulfillment of which is indispensable for the applicability of limitations or exceptions foreseen in paragraph (1). As provided in Article 11 of the Treaty such limitations or exceptions, in accordance with the existing international norms, must also correspond to the cumulative conditions of the three-step test. 

2. Point (a) of the paragraph is in a specific relationship with the provisions of Article 2 on the definitions of “accessible format copy” and “authorized entity.” As discussed above, in Article 2, the requirements listed are integral parts of the definitions: if any of them is not met, there is no “accessible format copy”  for which the limitations or exceptions might be applied and no entity that might correspond to the definition of “authorized entity.” It is an obligation of the Contracting Parties under the Treaty to ensure the fulfillment of all those requirements.  The difference between Article 2 and Article 4(2)(a) is that, in the latter, the basic requirements are also provided from the viewpoint of the practical application of the limitations and exceptions foreseen in Article 4(1).         
3. Point (b) of the paragraph clarifies that the exceptions or limitations allowing reproduction strictly for personal use (“private copying”) are applicable in respect of accessible format copies too. Such exceptions or limitations also may only be applied if, and to the extent that, they correspond to the three-step test.            

3.
A Contracting Party may fulfill Article 4(1) by providing other limitations or exceptions in its national copyright law pursuant to Articles 10 and 11.

Comment: 1. In the context of the Treaty, the purpose of this provision is only to clarify the possible ways of implementing the limitations or exceptions mentioned in paragraph (1). That is, “other limitations or exceptions” may only mean those that are suitable to implement paragraph (1) although not in the concrete forms described in paragraph (2). Therefore, “other limitations or exceptions” are only relevant to the extent that they fulfill Article 4(1). The Treaty does not regulate “other limitations or exceptions” to the extent that they are “other” in the sense that they apply in cases and for beneficiaries not covered by Article 4(1).   

2. Such “other” exceptions or limitations must also be in accordance with the international norms and with the other provisions of the Treaty; in particular – as also made it clear in paragraph (3) by a reference to Article 11 – with the cumulative conditions of the three-step test. 

3. As it can be seen below, an agreed statement has been added to this paragraph reading as follows: “It is understood that this paragraph neither reduces nor extends the scope of applicability of limitations and exceptions permitted under the Berne Convention, as regards the right of translation, with respect to persons with visual impairments or with other print disabilities.” This statement is in accordance with – and, in fact, follows from – the principles of non-discrimination and equal opportunity stated in the first preamble paragraph. It states no more than that the same treatment applies in respect of the right of translation for beneficiary persons under the Treaty as for other persons. This means that, if a translation is available, it should also be available for the beneficiary persons under the Treaty. 
4. This also means that if, for example, a developing country applies translation compulsory licenses in accordance with the Appendix to the Berne Convention, the translations thus produced should be made also available to the visually impaired in accessible format copies. In contrast, if no translation exists in a given language (since the holder of the exclusive right of translation has not authorized to prepare one and no compulsory license is applicable in accordance with the Appendix) and, therefore, none is available either for persons with visually impairment or for other persons, it would not seem to be in accordance with the above-mentioned principles of non-discrimination and equal treatment to claim that a translation should be made available just for persons with visually impairment through a specific limitation or exception.       

4.
A Contracting Party may confine limitations or exceptions under this Article to works which, in the particular accessible format, cannot be obtained commercially under reasonable terms for beneficiary persons in that market.  Any Contracting Party availing itself of this possibility shall so declare in a notification deposited with the Director General of WIPO at the time of ratification of, acceptance of or accession to this Treaty or at any time thereafter.

Comment: 1. This provision is based on the recognition – also reflected already in the 1982 Model Provisions as mentioned above, and also stressed in the Preamble of the Treaty – that the best way of providing broad and up-to-date supply of accessible format copies is by encouraging the owners of rights themselves to take care of this under reasonable conditions. 

2. One may be tempted to presume that those Contracting Parties will apply paragraph (4) which are the main sources of creation and production of works in order to offer adequate incentives for their owners of rights to promote proactively the production and distribution of accessible format copies. Then, through the application of the provisions to facilitate cross-border use of such copies, also persons with visually impairment of importing – mainly developing countries – may benefit from such incentivizing legislative measures.  
3. However, quick and effective commercial availability of accessible format copies ensured by the publishers themselves rather than applying limitations and exceptions to make such copies seems to be also the interest of developing countries. This recognition is reflected, for example, in the position paper of the Publishers Association of South Africa (PASA) on the Marrakesh Treaty: 

[F]or meaningful progress in closing the gap [between the availability of non-accessible formats and accessible formats] it is vital to keep incentives to publish alive and specifically incentives to format and mainstream content to make it “born-accessible;” that is, in a format that lends itself to full accessibility by using the right software and navigational tools. 

Commercial availability is an important concern to publishers: only publishers can quickly and efficiently provide books to persons with print disability at the same time and under the same terms as to persons without a print disability. Wherever we do this already, there is no need for copyright exceptions.
        
4. An agreed statement has been adopted concerning paragraph (4) which reads as follows: “It is understood that a commercial availability requirement does not prejudge whether or not a limitation or exception under this Article is consistent with the three-step test.”  In the agreed statement, the expression “commercial availability requirement” sounds as suggesting that commercial availability is a requirement of the applicability of limitations and exceptions. However, the statement has been adopted concerning Article 4(4) under which a Contracting Party may subject the applicability of the limitations and exceptions foreseen in Article 4 to the condition that a given work cannot be obtained commercially in that market, in the particular accessible format, under reasonable terms. This means that commercial availability is not a requirement, and certainly not a requirement of the application of limitations and exceptions. Due to this, the statement would be absurd unless the only possible explanation is accepted that may make it a reasonable provision; the explanation that it is a not quite fortunate reference to the real requirement of the application of limitations or exceptions; namely, the absence of commercial availability.  That is, what is involved is an absence-of-commercial-availability requirement rather than a commercial availability requirement.    

5. The agreed statement seems to be neutral from the viewpoint of what role commercial availability or its absence may have from the viewpoint of the three-step test. It only states that this in itself does not prejudice the application of the test. This also means that the application of the absence-of-commercial-availability requirement alone does not necessarily mean that the limitations or exceptions applied necessarily correspond to the three-step test, since their certain other aspects may create conflict with some of the three cumulative conditions of the test. The possible significance of the test for the three-step test is further discussed in the comment on Article 11 on the obligations to apply the three-step test.              

5.
It shall be a matter for national law to determine whether limitations or exceptions under this Article are subject to remuneration.

Comment: 1. Since the provisions of Article 4 cover both exceptions and limitations, this provision may be regarded as a mere clarification. This is so in view of what is discussed in point 4 of the comment to Article 4(1) above; namely that, in the case of a limitation, the right concerned is still maintained but in a way that what is originally provided for as an exclusive right is limited to a mere right to remuneration (or to a non-voluntary license which may also be considered to mean just a right to remuneration since there is no need for prior authorization). 

2. The use of the term “exception” does not seem to be appropriate in this paragraph taking into account the ordinary meaning of the word, as also clarified in the WIPO Glossary referred to above. As discussed, in the case of an exception to a right, free use is involved meaning that neither any authorization is needed nor any remuneration has to be paid.           

Article 5

Cross-Border Exchange of Accessible Format Copies

1.
Contracting Parties shall provide that if an accessible format copy is made under a limitation or exception or pursuant to operation of law, that accessible format copy may be distributed or made available by an authorized entity to a beneficiary person or an authorized entity in another Contracting Party.

Comment: 1. This provision – and the related ones on details and conditions of its application – is a key element of the Treaty due to its exceptional and unique format-oriented nature. It reflects the recognition that, by avoiding duplication of investments in the making of accessible format copies of the same works in the same language in various countries, the objective to be served by the Treaty – facilitating availability of copies in such format – may be more efficiently fulfilled. 

2. The provision is only applicable where an accessible format copy is made under a limitation or exception or “pursuant to operation of law.” Since the other provisions of the Treaty only mention limitations or exceptions, the term “pursuant to operation” of law needs interpretation. Since it is an alternative to exceptions or limitations, it may only mean something else than a limitation of or exception to a right. In view of the fact that what is involved is “by definition” cannot be a limitation of or an exception to a right, it seems that the expression “pursuant to the operation of law” refers to those cases where certain productions that, under the general provisions of Article 2 of the Berne Convention, although they do qualify as literary or artistic works, are excluded from copyright protection under the legislation of a Contracting Party (where such exclusion is allowed under specific provisions of the Convention). Articles 2(4) and 2bis(1) contain such provisions:

Article 2(4): It shall be a matter for legislation in the countries of the Union to determine the protection to be granted to official texts of a legislative, administrative and legal nature, and to official translations of such texts.

Article 2bis(1): It shall be a matter for legislation in the countries of the Union to exclude, wholly or in part, from the protection provided by the preceding Article political speeches and speeches delivered in the course of legal proceedings. 

3. Where a Contracting Party implements Article 4(4) confining limitations or exceptions to works that, in the particular accessible format, cannot be obtained commercially under reasonable terms for beneficiary persons on that market, Article 5(1) does not apply in respect of the copies that may be obtained commercially under reasonable terms on the given market (since, in that case, the copies are not made under a limitation or exception). In such a case, the owners of rights maintain their exclusive rights of distribution and making available to the public from the viewpoint of the legislation of the Contracting Party involved. Where, on the basis of their exclusive rights, they ensure distribution and making available of accessible format copies for the visually impaired in another Contracting Party under reasonable terms on that market, the question emerges whether or not that other Contracting Party also apply Article 4(4) of the Treaty. Where this is not the case, the further question may emerge, as discussed in connection with Article 11 below, whether or not the fact that accessible format copies are available on reasonable terms influences the applicability of limitations and exceptions from the viewpoint of the three-step test.  

4. An agreed statement has been added to Article 5(1): “It is further understood that nothing in this Treaty reduces or extends the scope of exclusive rights under any other treaty.” It is difficult to see why such a statement has been found necessary and why it has been adopted just “concerning Article 5(1)” since it is about the general question, if it is a question at all without such a statement, whether or not anything in the Treaty may reduce or extend the scope of exclusive rights under any other treaty. 

5. In the preceding paragraph, emphasis has been added to the phrase “if it is a question at all without such a statement,” since it is submitted that what is stated in the agreed statement clearly follows from other provisions of the Treaty. The agreed statement covers the issue of the relationship of the Treaty with other treaties. This issue is, however, covered and settled by Article 1 of the Treaty which clearly states that nothing in the treaty derogates from any obligations that Contracting Parties have to each other under any other treaties (nor shall it prejudice any rights that a Contracting Party has under any other treaties).
6. Therefore, if such an agreed statement had been necessary, it would have been logical to adopt it concerning Article 1. However, it is not necessary. It follows unequivocally from Article 1 that the Marrakesh Treaty does not derogate from the obligations under any other treaties; thus it does not change the scope of any exclusive rights provided in those treaties (of course, in the sense that it does not reduce it in a way other than through limitations and exceptions that are also applicable in accordance with the provisions of those treaties, and particularly in accordance with the three-step test). As regards the question of extension of rights provided in other treaties, there is no provision in the Treaty in view of which the slightest reason for such a question might emerge. The essence of the Treaty is exactly that it foresees limitations and exceptions to the existing rights provided in other treaties to the extent allowed by those treaties.  
2.
A Contracting Party may fulfill Article 5(1) by providing a limitation or exception in its national copyright law such that:

(a) 
authorized entities shall be permitted, without the authorization of the rightholder, to distribute or make available for the exclusive use of beneficiary persons accessible format copies to an authorized entity in another Contracting Party;  and

(b) 
authorized entities shall be permitted, without the authorization of the rightholder and pursuant to Article 2, to distribute or make available accessible format copies to a beneficiary person in another Contracting Party; 

provided that prior to the distribution or making available the originating authorized entity did not know or have reasonable grounds to know that the accessible format copy would be used for other than beneficiary persons.

Comment: 1. Paragraph (2) does not add any substantive criteria of the application of paragraph (1); it practically just repeats in other words what follows from paragraph (1) and the other provisions of the Treaty. This is so for the following reasons:
(i)     Paragraph (1) provides that where an accessible format copy is made under a limitation or exception or pursuant to operation of law, that accessible format copy may be distributed or made available by an authorized entity to a beneficiary person or an authorized entity in another Contracting Party. As it can be seen, point (a) repeats this concerning distribution or making available to an authorized entity and point (b) does so regarding distribution or making available to beneficiary persons.
(ii)     It is true that, in point (b), it is stated that the distribution or making available must be pursuant (=in accordance with) Article 2 and that in the closing lines it is added that, both point (a) and point (b) only apply if the authorized entity did not know or have reasonable grounds to know that the accessible format copy would be used for persons other than beneficiaries. However, this seems to be evident. There is no need to state separately that the definitions in Article 2 apply wherever the Treaty uses the terms “accessible format copy” and “authorized entity.” Under those definitions, an accessible format copy “by definition” may be used exclusively by beneficiary persons (point (b) of Article 2) and an authorized entity, also “by definition” must “establish that the persons it serves are beneficiary persons” and must “limit to beneficiary persons and/or authorized entities… distribution and making available of accessible format copies” (point (c) of Article 2). Therefore, the closing lines of paragraph (2) do not seem to be necessary. Article 2 applies here too without being separately “confirmed.” In accordance with this, it is more than obvious that, if an authorized entity did know or have reasonable grounds to know that an accessible format copy would be used for persons other than beneficiary persons, it is not allowed to distribute or made available accessible format copies to such persons. If, in spite of this, it still does – unless some other, general exception or limitation applies in accordance with the three-step test (such as those for educational purposes) – it infringes copyright. 
(iii) In fact, the inclusion of the proviso in the closing lines of paragraph (2) might even create the wrong impression that, on the basis of the a contrario principle, what is stated in the closing lines only applies in this case – and that, in other cases, where authorized entities handle accessible format copies, they may distribute them or made them available even if they know or have reasonable grounds to know that the copies would be used for other than beneficiary persons. Such interpretation, of course, would be manifestly absurd and unacceptable. It would be in obvious conflict with items (i) and (ii) of the definition of “authorized entity” in Article 2(c) under which only those entities may be authorized/recognized and function as “authorized entities” which have established due practices (i) to establish that the persons they serve are beneficiary persons; and (ii) to limit to beneficiary persons and/or authorized entities the distribution and making available of accessible format copies. Therefore, this proviso always applies where an authorized entity handles accessible format copies.                      
2. It should stressed that, as all the other limitations and exceptions mentioned or referred to by the Treaty, the exceptions and limitations foreseen in paragraphs (1) and (2) may also only be applied if they correspond to the three-step test. 

3. A Contracting Party may fulfill Article 5(1) by providing other limitations or exceptions in its national copyright law pursuant to Articles 5(4), 10 and 11.

Comment: 1. The same kind of comment may be made to this provision as to Article 4(3). In the context of the Treaty, the purpose of this provision is only to clarify the possible ways of implementing the limitations or exceptions foreseen in paragraph (1). That is, “other limitations or exceptions” may only mean those that are suitable to implement paragraph (1) although not in the concrete forms described in paragraph (2). The Treaty does not regulate “other limitations or exceptions” to the extent that they are “other” in the sense that they apply in cases and for beneficiaries not covered by Article 4(1).   

2. Such “other” exceptions or limitations must also be in accordance with the international norms and with the other provisions of the Treaty; in particular – as also made it clear in paragraph (3) by a reference to Article 11 – with the cumulative conditions of the three-step test. 

4.(a)  When an authorized entity in a Contracting Party receives accessible format copies pursuant to Article 5(1) and that Contracting Party does not have obligations under Article 9 of the Berne Convention, it will ensure, consistent with its own legal system and practices, that the accessible format copies are only reproduced, distributed or made available for the benefit of beneficiary persons in that Contracting Party’s jurisdiction.

Comment: 1. Subparagraph (a) of paragraph (4) is intended to solve the problem referred to as “the Berne gap” in the course of the preparatory work and at the Diplomatic Conference. It addresses the situation of those countries which are not bound by the Berne Convention and, thus, are not bound either by Article 9 providing for an exclusive right of reproduction and subjecting the application of any limitations of or exceptions to that exclusive right to the three-step test. The number of such countries is quite limited since the substantive provisions of the Convention bind not only the member countries of the Berne Union but, by reference, also the Members of the WTO (on the basis of Article 9(1) of the TRIPS Agreement) and the Contracting Parties of the WCT (by virtue of Article 1(4) of the that Treaty). Thus, the description of point (a) only corresponds to those countries which are not bound by any of these instruments and to those least developed countries (LDCs) which are not party either to the Berne Convention or to the WCT and are only Members of the WTO (but, due to the transitional provisions under Article 66(1) of the TRIPS Agreement, such substantive provisions of the Berne Convention as Article 9 do not bind them yet). 
2. Subparagraph (a) ensures that the basic principle of the Treaty, according to which accessible format copies may only be reproduced, distributed or made available for the benefit of beneficiary persons, is duly respected. Furthermore, the phrase “are only reproduced, distributed or made available for the benefit of beneficiary persons in that Contracting Party’s jurisdiction” means not only that these acts may be performed exclusively for beneficiary persons but also that such authorized entities are not allowed to distribute or make available accessible format copies to a beneficiary person or an authorized entity in another Contracting Party (they must limit the distribution or making available of such copies to the jurisdiction of the Contracting Party concerned). 

3. Subparagraph (a) provides that the Contracting Party concerned must ensure this both personal and territorial limitation of the scope of distribution or making available of accessible format copies “consistent with its own legal system and practices.” This proviso is needlessly redundant since Article 10 provides as follows: 

1. Contracting Parties undertake to adopt the measures necessary to ensure the application of this Treaty.

2. Nothing shall prevent Contracting Parties from determining the appropriate method of implementing the provisions of this Treaty within their own legal system and practice. 

Under paragraph (2) of Article 10, not only the implementation of Article 5(4)(a), but the implementation of the entire Treaty may take place “consistent with the legal system and practice” of the given Contracting Party. However, it must be stressed that, irrespective of what kind of legal system and practice the Contracting Party may have, it should fully respect the principle of pacta sunt servanda stated in paragraph (1) of the article. It cannot use the special features of its legal system or practice as an excuse for not duly implementing the provisions of the Treaty.          

(b) The distribution and making available of accessible format copies by an authorized entity pursuant to Article 5(1) shall be limited to that jurisdiction unless the Contracting Party is a Party to the WIPO Copyright Treaty or otherwise limits limitations and exceptions implementing this Treaty to the right of distribution and the right of making available to the public to certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the rightholder.


Comment: 1. Since the problem to be settled by subparagraph (a) is referred to as the “Berne gap,” it may be said that subparagraph (b) takes care of the problem of the “WCT gap.” The Treaty contains provisions on limitations of and exception to not only the right of reproduction but also  the rights of distribution and making available to the public which are provided for – or at least clarified and completed – by the WCT. Under Article 10 of the WCT, both limitations of and exceptions to these rights and the specific limitations and exceptions provided by the Berne Convention – may only be applied if they correspond to the cumulative conditions of the three-step test. 
2. Two agreed statements have been added to subparagraph (b). The first one reads as follows: “It is understood that nothing in this Treaty requires or implies that a Contracting Party adopt or apply the three-step test beyond its obligations under this instrument or under other international treaties.” The agreed statement might be regarded as necessary to the extent that it clarifies that the extension of the three-step test in the case of Contracting Parties that are not party to the WCT only applies in the context of this provision. As regards the obligations to apply the three-step test under other treaties, the “clarification” that such obligations only apply when they exist (= where they exist and to the extent they are applicable) is hardly necessary (furthermore, as regards the application of such obligations, not only the non-derogation provision of Article 1 makes clear the legal situation but also the specific provisions of Article 11). 

3. The second agreed statement seems to be unnecessary; nothing in the interpretation of the Treaty could be different if it had not been adopted. It reads as follows: “It is understood that nothing in this Treaty creates any obligations for a Contracting Party to ratify or accede to the WCT or to comply with any of its provisions and nothing in this Treaty prejudices any rights, limitations and exceptions contained in the WCT.” It may be regarded unnecessary already due to the very fact that, for the existence of an obligation under a treaty, there is a need for a provision of the treaty to establish it. There is no provision in the Marrakesh Treaty from which the possibility of any obligation might follow the absence of which this agreed statement would have had to clarify. 

4. However, such an agreed statement adopted specifically concerning Article 5(4)(b) is even more obviously unnecessary since what is stated – namely that accession to the WCT (and thus the acceptance of any obligation under that treaty) is not a precondition of becoming party to the Marrakesh Treaty – follows clearly from the very text of Article 5(4)(b). It follows clearly from the proviso “unless the Contracting Party is a Party to the WIPO Copyright Treaty” since, in view of the a contrario principle of interpretation, it allows no doubt that a country may be party to the Marrakesh Treaty without acceding to the WCT. (Nevertheless,  adherence to the WCT is necessary for an effective and well-balanced application of copyright in the digital environment, and – from the viewpoint of the Marrakesh Treaty – it is also desirable for the reason that it seems quite anachronistic to apply limitations of or exceptions to certain rights by a Contracting Party that do not provide for those rights.)         
5. In the second agreed statement, it is also stated that “nothing in this Treaty prejudices any rights, limitations and exceptions contained in the WCT.” In that respect, it may simply be remarked that it would hardly be possible to construe a reasonable interpretation of the non-derogation provision of Article 1 of the Treaty to suggest that what is stated in this part of the agreed statement would not follow unequivocally from that provision.         
(c) Nothing in this Article affects the determination of what constitutes an act of distribution or an act of making available to the public.

Comment: Subparagraph (c) is hardly necessary. Without it, the legal situation would be exactly the same. It is even not of a truly normative nature. Obviously, it is the WCT (along with its negotiation history) which determines what constitutes distribution and making available to the public. This goes without saying; there is nothing in the Treaty or in its poorly documented negotiation history that might shed any doubt about this.      

5.  Nothing in this Treaty shall be used to address the issue of exhaustion of rights.

Comment: This statement corresponds – in substance – to similar provisions in the WCT (Article 6(2)), the WPPT (Articles 8(2) and 12(2)) and the BTAP Article 8(2)). It does not prejudice the application of the provisions of the other paragraphs of Article 5 and of Article 6. 
Article 6

Importation of Accessible Format Copies

To the extent that the national law of a Contracting Party would permit a beneficiary person, someone acting on his or her behalf, or an authorized entity, to make an accessible format copy of a work, the national law of that Contracting Party shall also permit them to import an accessible format copy for the benefit of beneficiary persons, without the authorization of the rightholder.

Comment: 1. The provision is based on the recognition that if, in the given Contracting Party, it is free to make accessible format copies of a work, than it is also justified to allow importation of accessible format copies of the same work made in accordance with the Treaty.    
2. As it can be seen below, an agreed statement is added to Article 6 which reads as follows: “It is understood that the Contracting Parties have the same flexibilities set out in Article 4 when implementing their obligations under Article 6.” In the context of treaty obligations, there may be basically two types of “flexibilities.” First, permissions are provided in certain cases under certain conditions not to apply a certain rule or limit its application (limitations of and exceptions to rights fall into this category, but, for example, a permission to exclude certain categories of works from copyright protection is of the same nature), and, second, although there is no exception to or limitation of the obligation to apply a certain rule, it is left to contracting parties how they fulfill it (the latter kind of “flexibilities” do not allow not fulfilling the obligation or not completely fulfilling it). 

3. It is in the light of this that the “flexibilities” offered by Article 4 should be considered and that the possibility of their application in the context of Article 6 may emerge. The identification of the provisions providing such “flexibilities” is, in general, facilitated by the fact that, in such provisions, may language is used. In Article 4, there are four such provisions discussed in the following points.

4. Article 4(1)(b) is the first such provision but, since it has nothing to do with the right of distribution (or importation) – but only with public performance (recitation) – the agreed statement is irrelevant in  respect of the importation of copies.  

5. Article 4(2) is the second such provision. It uses may language in respect of how the provision of Article 4(1) may be implemented. If one tried to apply this kind of “flexibility” in the case of Article 6, he or she would have to see that there is no need for similar description of how the importation of accessible format copies may be allowed, since Article 6 determines all the substantive conditions; there is no room for details in a way similar to the relationship of Article 4(1) and Article 4(2). It should also be seen that what Article 4(2) adds to Article 4(1) are rather conditions to be fulfilled for the application of the exceptions or limitations foreseen in it. Thus, the agreed statement concerning Article 6 may hardly be regarded as to refer to Article 4(2) either.   

6. In contrast, Article 4(3) may be a candidate to be considered to offer “flexibilities” concerning the way of implementation of a treaty provision. As discussed in the comment to that provision, it clarifies that, as long as this guarantees the implementation of Article 4(1), the limitations and exceptions foreseen in it may also be implemented through “other exceptions or limitations.” If one considers this “flexibility” regarding the way of implementation of Article 6, what might occur as a possibility of its “adaptation” to Article 6 is a broader regulation concerning the right of importation and possible limitations of or exceptions to it. 

7. Article 4(4) also uses may language in respect of quite an important aspect of the application or non-application of the limitations and exceptions foreseen in Article 4(1). It allows to a Contracting Party not to apply those limitations and exceptions as long as accessible format copies may be obtained commercially under reasonable terms. Making use of this “flexibility” in respect of Article 6 would mean that a Contracting Party may decide not to apply Article 6 where, on its market, accessible format copies are available under reasonable terms. 

8. The last provision of Article 4 that uses may language is Article 4(5) under which, in the cases covered by Article 4(1), it is up to each Contracting Party to provide for remuneration for the use of accessible format copies (which, as discussed in the comment to Article 4(5), means that a limitation is involved; there is no exception to the exclusive right in the sense that it is not applicable at all but the right is just limited to a right to remuneration without the need for prior authorization).                                 
Article 7

Obligations Concerning Technological Measures

Contracting Parties shall take appropriate measures, as necessary, to ensure that when they provide adequate legal protection and effective legal remedies against the circumvention of effective technological measures, this legal protection does not prevent beneficiary persons from enjoying the limitations and exceptions provided for in this Treaty.

Comment: 1. First the WCT and the WPPT adopted in 1996 obligated Contracting Parties to provide adequate legal protection and effective legal remedies against the circumvention of effective technological measures (TPMs). Sixteen years later, the international community, in the BTAP adopted in 2012 recognized and confirmed in a new WIPO treaty that, in the digital online environment, in certain cases, the application of TPMs is an indispensable means of normal exploitation of works and objects of related rights. Article 15 of the BTAP contains (in a “mutatis mutandis” form adapted to the subject matter of the Treaty) the same provision in this respect as Article 11 of the WCT and Article 18 of the WPPT. 

2. By the time the preparation and adoption of the BTAP took place, sufficient experience was available on the implementation of the TPM provisions of the WCT and the WPPT. It had been proved that appropriate balance may be established between adequate protection of TPMs and the applicability of certain exceptions and limitations that are important from the viewpoint of public interests, including the protection of human rights. An agreed statement adopted concerning jointly Article 15 on TPMs and Article 13 of the three-step test has clarified this as follows: 

It is understood that nothing in this Article prevents a Contracting Party from adopting effective and necessary measures to ensure that a beneficiary may enjoy limitations and exceptions provided in that Contracting Party's national law, in accordance with Article 13, where technological measures have been applied to an audiovisual performance and the beneficiary has legal access to that performance, in circumstances such as where appropriate and effective measures have not been taken by rights holders in relation to that performance to enable the beneficiary to enjoy the limitations and exceptions under that Contracting Party's national law.  

3. As it can be seen, while it is stated that measures may be adopted to ensure limitations or exceptions in case of application of TPMs, it is also clarified that this should be done in due accordance with the three-step test in a double sense: first, as provided in Article 13 of the BTAP, any limitation or exception must fulfill the three cumulative conditions of the test and, second, measures to ensure limitations or exceptions may only be adopted and applied in a way, and to the extent that, they do not create conflicts with the test. 

4. The said agreed statement has made it also clear that the best way of establishing and maintaining due balance between adequate protection of TPMs and the application of measures to ensure that beneficiaries may benefit from certain exceptions or limitations is to leave the adoption of appropriate measures to the owners of rights and to only intervene through some procedures provided by legislation where they do not take such measures. The owners of rights may adopt such measures also to ensure the applicability of exceptions and limitations foreseen in the Treaty. As part of the measures, they may apply specific TPM solutions to provide access for authorized entities or for persons with visually impairment directly (but only for them maintaining full TPM protection vis-a-vis other potential users). Such specific TPMs enjoy the same protection as other TPMs (as clarified, for example, in Article 6(4) of the Information Society Directive of the EU). 

5. The Treaty also contains specific provisions to guarantee due balance between adequate protection of copyright and the applicability of exceptions and limitations for persons with visual impairment. It obligates authorized entities to ensure that accessible format copies may only become available to beneficiary persons. It goes without saying that, in the digital online environment, the most evident and adequate measures that authorized entities may apply are TPMs to ensure, for persons with visually impairment, the enjoyment of exceptions and limitations foreseen in the Treaty but to limit access exclusively to them. 
6. The Treaty does not necessarily obligate authorized entities to make use of such specific TPMs, but an agreed statement concerning Article 7 refers to such TPM-based measures in this way: “It is understood that authorized entities, in various circumstances, choose to apply technological measures in the making, distribution and making available of accessible format copies and nothing herein disturbs such practices when in accordance with national law.”  
7. It is to be noted that, contrary to Article 12 of the WCT and Article 19 of the WPPT, which also obligate Contracting Parties to grant adequate protection for electronic rights management information, the Marrakesh Treaty does not contain such provisions. Nevertheless, it follows from Article 1 of the Treaty that, in the case of those Contracting Parties which are also party to those other WIPO treaties, nothing derogates from their obligation to provide adequate protection for such rights management information.      
Article 8

Respect for Privacy

In the implementation of the limitations and exceptions provided for in this Treaty, Contracting Parties shall endeavor to protect the privacy of beneficiary persons on an equal basis with others.

Comment: 1. This article is of a redundant nature in the sense that what is stated in it would be obvious also without being stated in a separate article. It follows directly from the basic principles of the Treaty – non-discrimination and equal opportunity – announced in the first preamble paragraph with reference to the Universal Declaration of Human Rights and the United Nations Convention on the Rights of Persons with Disabilities. There is no reason for which this principle might not be equally applicable concerning the protection of privacy.  

2. Since the same applies to the protection of privacy of the beneficiaries under the Treaty as to anybody else, it may be justified to review in what respect of the issues of protection of privacy may emerge in connection with the protection, exercise and enforcement of copyright in general. 

3. First, there are certain acts covered by copyright that only qualify as restricted acts if they are “public” or they involve communication/making available “to the public.” In this respect, no specific issue may emerge from the viewpoint of the Treaty. 
4. Second, the way the exclusive right of reproduction is provided in Article 9(1) of the Berne Convention, it does not depend on whether the acts of reproduction takes place publicly or privately. However, Article 9(2) allows the application of limitations or exceptions subject to the three cumulative conditions of the three-step test in a way that it may be relevant if only a private reproduction (for personal use) is involved. The principles of non-discrimination and equal opportunity justify that the limitations (meaning the limitations of the exclusive right of reproduction to a right to remuneration – or using a synonym: a right to “compensation”) or exceptions (excluding the application of the right) otherwise applied in accordance with the three-step test be equally applicable where the beneficiaries are persons with visual impairment. In one aspect, a provision of the Treaty, specifically confirms this; namely, Article 4(2)(b) which states that private copying (copying for non-commercial personal purposes) is allowed by (or, under strict conditions, for) persons with visual impairment (if the copying takes place from a legal source – on the basis of a legally obtained copy – and if it is also consistent with the three-step test).
5. Third, the privacy aspects of the protection of TPMs and the measures to make it possible for beneficiaries to benefit from certain exceptions or limitations also prevail in the same way as for non-beneficiary persons. This means that due balance is needed between the protection of copyright through adequate protection of TPMs and the availability of works in accessible format. For establishing and maintaining such a balance, it should be taken into account what is discussed in the comment to Article 7 on TPMs. This means that, where authorized entities or owners of rights make available accessible format copies to the beneficiaries, it is certainly not allowed to circumvent a generally applied TPM since it is not a “necessary measure” nor is it allowed to circumvent a specific TPM limiting access to beneficiaries (in particular not in a way that, as a result, the work may become available to non-beneficiary persons). 

6. Commercial availability on reasonable terms may also have a role from this viewpoint. For example, Article 6(4) of the Information Society Directive of the EU also mention the exceptions or limitations provided in accordance with Article 5(3)(b) of the Directive in the list of exceptions or limitations in the case of which Member States, in the absence of voluntary measures  applied by the right holders themselves, must take appropriate measures to ensure that right holders make available to the beneficiaries the means of benefitting from the exceptions or limitations (provided that the beneficiaries have legal access to the works or other protected subject matter concerned). Article 5(3)(b) of the Directive foresees exceptions or limitations “for the benefit of people with a disability, which are directly related to the disability and of a non-commercial nature, to the extent required by the specific disability;” that is, also for the benefit of people with visual impairment. The Directive recognizes that, in the digital online environment, the use of specific TPMs is the most appropriate measure that right holders may adopt – either voluntarily or as a result of the intervention mechanism applied by Member States – allowing the enjoyment of the exceptions or limitations for the beneficiaries to the extent justified but not allowing to others and not beyond the extent that it is still justified. Therefore, Article 6(4) of the Directive obligates Member States to provide adequate protection and effective remedies also against the circumvention of such specific TPMs.
7. In the case of Article 5(2)(b) of the Directive on private copying limitations, it is only a possibility of the Member States to apply, subject to certain conditions, such an intervention mechanism, provided it is in accordance with the three-step test under Article 5(5) of the Directive. However, Article 6(4) also clarifies that right holders are not obligated to apply voluntary measures – and Member States are not supposed to apply an intervention mechanism to ensure that they do – in those cases where right holders make available works or other protected subject matter online on agreed contractual terms (which practically means commercial availability).          

Article 9

Cooperation to Facilitate Cross-Border Exchange

1.  Contracting Parties shall endeavor to foster the cross-border exchange of accessible format copies by encouraging the voluntary sharing of information to assist authorized entities in identifying one another.  The International Bureau of WIPO shall establish an information access point for this purpose.

Comment: In view of the key objective of the Treaty – offering legal and organizational framework to foster international cooperation facilitating as broad and efficient availability of accessible format copies as possible through a system of authorized entities – such kind of provision is indispensable.  The international cooperation system provided by the Treaty may only duly function if it is ensured that information is shared to identify authorized entities. It is an obligation of Contracting Parties to encourage such sharing of information. 

2. Contracting Parties undertake to assist their authorized entities engaged in activities under Article 5 to make information available regarding their practices pursuant to Article 2(c), both through the sharing of information among authorized entities, and through making available information on their policies and practices, including related to cross-border exchange of accessible format copies, to interested parties and members of the public as appropriate.

Comment: Paragraph (2) provides certain details on how Contracting Parties may fulfill their obligations under paragraph (1)..    

3.  The International Bureau of WIPO is invited to share information, where available, about the functioning of this Treaty. 

Comment: The information hub provided by WIPO is necessary to foster cross-border exchange. The Treaty may only be applied in an effective and transparent manner if the Contracting Parties, in accordance with their obligation to encourage sharing of information, duly make information available to be used through the information access point of WIPO mentioned in paragraph (1).    

4. Contracting Parties recognize the importance of international cooperation and its promotion, in support of national efforts for realization of the purpose and objectives of this Treaty.

Comment: 1. Paragraph (4) states the reason for which it is indispensable that the Contracting Parties fulfill the obligations  under Article 9 to encourage sharing and effectively making available information on authorized entities. 

2. An agreed statement is added to Article 9 which reads as follows: “It is understood that Article 9 does not imply mandatory registration for authorized entities nor does it constitute a precondition for authorized entities to engage in activities recognized under this Treaty; but it provides for a possibility for sharing information to facilitate the cross-border exchange of accessible format copies.” This may be read to cover three different things:

(i)     First: “It is understood that Article 9 does not imply mandatory registration for authorized entities.” Reliable sources are needed to allow due identification of authorized entities. This is so since, where authorized entities has a role in the application of the limitations and exceptions foreseen in the Treaty, only those entities allowed to act which fulfill all the requirements, including in particular those determined in point (c) of Article 2. At the level of international cooperation, it is particularly important to know which entities of another Contracting Party are authorized. In view of this, although the Treaty does not obligate Contracting Parties to maintain a registry of authorized entities, it should be seen that only such registries might serve as a truly stable basis for international cooperation. 
(ii)     Second: “It is understood that Article 9 does not… constitute a precondition for authorized entities to engage in activities recognized under this Treaty.” Article 9 of the Treaty serves facilitating cross-border exchange. It is true that entities may engage in activities recognized under the Treaty in a given Contracting Party provided they fulfill the conditions prescribed in Article 2(c) and thus they are authorized in that Contracting Party. It is also true that an authorized entity of a Contracting Party might find some way to find out which entity may be regarded an authorized entity in another Contracting Party to which it may distribute or make available accessible format copies by virtue of Article 5 (or from which it may import such copies in accordance with Article 6). However, under Article 9, Contracting Parties are obligated to endeavor to foster cross-border cooperation by encouraging sharing of information. This element of the agreed statement should be interpreted in the light of this obligation and in accordance with the principle stated in paragraph (3).   
(iii) Third: “It is understood that Article 9… provides for a possibility for sharing information to facilitate the cross-border exchange of accessible format copies.” This element of the agreed statement should be interpreted in the same way as the one discussed under point (ii) above. It further confirms that the agreed statement should be interpreted in the light of the obligations of the Contracting Parties under Article 9. Since it is recognized that there is an important possibility for sharing information to facilitate cross-border exchange of accessible format copies, it follows from the obligation of Contracting Parties under Article 9 to make use of this possibility as ully as possible.    
4. It is hoped that Contracting Parties will not only encourage voluntary information, but they will proactively guarantee these conditions of adequate cross-border exchange (where necessary by also introducing obligatory information it is certainly also a “possibility” to make use of).                                        
Article 10

General Principles on Implementation

1. Contracting Parties undertake to adopt the measures necessary to ensure the application of this Treaty.

Comment: Such kind of provision is usual in WIPO treaties. It means no less than the recognition and application of the basic principle of any treaty: pacta sunt servanda. 

2. Nothing shall prevent Contracting Parties from determining the appropriate method of implementing the provisions of this Treaty within their own legal system and practice.

Comment: 1. The usual provisions in WIPO treaties mentioned in the comment to the preceding paragraph, in general, also state – what otherwise might be quite evident also without such a statement – that Contracting Parties may ensure the application of the treaty in accordance with their constitution or in accordance with their national legal system. In fact, the shades of the references to the legal mechanisms of Contracting Parties do not have too much importance, and thus it does not have too much importance either that Article 10(2) of the Marrakesh Treaty also mentions legal practice. This is so since, irrespective of the constitution, the legal system and the legal practice of a Contracting Party of a treaty, it is its obligation to fully implement and apply the treaty.  
2. However, it is surprising that what is actually a new substantive provision appears just in an agreed statement concerning Article 10(2). The agreed statement reads as follows: “It is understood that when a work qualifies as a work under Article 2, including such works in audio form, the limitations and exceptions provided for by this Treaty apply mutatis mutandis to related rights as necessary to make the accessible format copy, to distribute it and to make it available to beneficiary persons.” Article 10(2) is about the methods through which Contracting Parties may implement the provisions of the Treaty. The provisions of the Treaty only cover limitations of and exceptions to copyright in a narrow category of works; there is no provision in the Treaty on limitations of and exceptions to related rights.  Thus, in reality, there is no provision in this respect that Contracting Parties would be supposed to implement. 

3. In view of this, it does not seem a fortunate drafting technique to just state lightly that, when the provisions on limitations of and exceptions to copyright in works are implemented, they should be understood as also requiring implementation of certain limitations and exceptions on which there is no provision in the Treaty. If there was truly agreement at the Diplomatic Conference about what is stated in the agreed statement (and there must have been since the Treaty was adopted unanimously along with this agreed statement), there would not have been any obstacle to settle this issue in connection with the definition of the subject matter covered by the limitations and exceptions foreseen in the Treaty; namely, in Article 2 where the definition of “work” may be found.    

4. The remarks above about the not-quite-fortunate manner of settling the issue of related rights do not mean that there might be any serious doubt  about the validity and applicability of the agreed statement or that this issue would not had to be addressed. However, the agreed statement, instead of facilitating the interpretation of the provisions of the Treaty (which is the normal purpose of such statements) rather raises complex interpretation questions. 

5. The first – and perhaps the easiest – question is what sorts of related rights are concerned, since they are not identified. There are three traditional categories of such rights: the rights of performers, the rights of producers of phonograms and the rights of broadcasting organizations. The agreed statement offers some guidance in this respect since it – in harmony with what is supposed to follow from the context of the Treaty – only speaks about those related rights the limitations of and exceptions to which may be necessary to make accessible format copies of works covered by the definition of “work” in Article 2, to distribute them and to make them available to beneficiary persons. 

6. In the case of the rights of performers what seems to be sufficiently clearly covered are their rights in recitations of works in the form of texts. In addition to this, the question of the coverage of certain “more traditional” productions of performing artists – such as the recitations of poems or short stories as well as their performances in radio plays or even in traditional dramatic works the theater presentations of which are transmitted through radio in a way that, by sotto voce commentaries, the essential visual elements of the presentations are described simultaneously – might also emerge since they exist in forms available for the visually impaired. However, in the case of such “traditional” performances, there are truly weighty interpretation problems for which some guidance would be helpful (for example, just in the form of an agreed statement). 

7. For reviewing these interpretation problems, it should be taken into account that performers have got two basic sets of rights; one in their live performances and another one in the fixations (recordings) of their performances. The rights in live performances are quite strong exclusive rights normally exercised through collective and/or individual contracts. One of those exclusive rights is the right of fixation of unfixed (live) performances. The limitations of and exceptions to copyright foreseen in the Treaty cover the rights of reproduction, distribution and making available to the public; performers do enjoy these rights under the relevant international treaties in respect sound recordings (fixations) of their performances (party depending on whether or not they are authorized fixations) separately from their right of fixation. 

8. It would be difficult to claim that the mutatis mutandis application of limitations of and exceptions to rights in works covered by the Treaty also presumes the application of limitations of and exceptions to rights not covered by the Treaty. If someone searches the texts of the provisions of the Treaty, he or she does not find any reference to fixation. In view of this, it seems evident that the mutatis mutandis application of the provisions of the Treaty on limitations of and exceptions to copyright is not supposed to imply application of limitations and exceptions to this right of performers. If this is accepted – and there are quite solid reasons to accept it – this may also negatively influence the mutatis mutandis extension of limitations of and exceptions to the three rights as foreseen in respect of copyright. This is so since the provisions of the Treaty (see, in particular Article 4(2(a)(i) and (b) where this is stated in verbatim manner) clarify that limitations and exceptions may only be applied where the basis of the acts is “lawful access to a work  or a copy” (here the mutatis mutandis meaning of copy is fixation of a performance/recitation). 

9. However, the analysis does not necessarily end here. There is still room to wander around the potential interpretation minefield created by the agreed statement. This is so since, for example, one may cite Article 9(3) of the Berne Convention which provides that “any sound… recording shall be considered as a reproduction for the purposes of this Convention.” In view of this, one might try to argue (i) that what is covered by the right of reproduction under the Berne Convention in this manner may be understood to be covered by the right of fixation from the viewpoint of the rights of performers, in addition to the right of reproduction they enjoy as such; and, therefore (ii) it may be justified to extend mutatis mutandis the limitations and exceptions foreseen in the Treaty concerning the authors’ right of reproduction also to performers’ right of fixation (thus liberating the way for producing lawful “copies” and, through it, for mutatis mutandis application of other limitations and exceptions based on such “copies”). Nevertheless, it is easy to see and recognize that this would be quite an overstretched way of interpreting how far mutatis mutandis application may go without creating brand new rules.               

10. It also worthwhile remarking that it would be a badly founded idea to consider that the possibility of providing for limitations of or exceptions to the right of public performance under Article 4(1)(b) (as discussed in the comment to that provision, it seems that mainly the right of public recitation may be involved – at least in respect of the typical cases covered by the Treaty) may seem more justified if their mutatis mutandis applicability suggested by the agreed statement to Article 10(2) is also taken into account. Those who might raise this idea might argue that, after all, in both cases performances/recitations are involved. However, such an argument would be mistaken. The truth is that there is a big difference between (public) performances and recitations of works covered by authors’ exclusive rights, on the one hand, and, on the other hand, performances (including recitations) made by performers as protected objects of their rights. It follows partly from this basic difference that no right of public performance is granted to performers by the international treaties, but only a right of communication to the public of their fixed performances (which, in the case of sound fixations is typically a mere right to remuneration; normally a single one to be jointly enjoyed with the producers of phonograms). Thus, in the case of performers’ rights, there is no right which could be considered as relevant for the mutatis mutandis application of authors’ right of public performance and/or public recitation.                   

11. Beyond these basic aspects, there are also other interpretation problems, in particular if also the status of “traditional performances” is considered; those which typically are not made specifically for the purpose of accessible format copies but for the general public. 

12. As long as live oral public performances/recitations of texts take place, the special status of the visually impaired is hardly relevant; the principles of non-discrimination and equal opportunity suggest that they may enjoy such performances/recitations basically under the same conditions as persons without such impairment. The same may be said about performances/recitations transmitted by radio, including radio plays or the above-mentioned radio transmissions from theaters (from the viewpoint of which, of course, it should also be noted that just listening to the performances/recitations is not a qualified act). 

13. The use of sound fixations of such “traditional performances” is another matter since it may concern the rights of reproduction, distribution and making available. With these kinds of recordings, however, another – also quite basic – interpretation problem emerges; namely, the question of whether or not, in the case of such recordings of performances/recitations intended for the general public, one could speak at all about special accessible format copies made to make works accessible for the visually impaired. Quite probably a negative answer may be given to this question pursuant the basic principles of non-discrimination and equal opportunity.    

14. As regards the rights of producers of phonograms, the scope of the rights of performers covered by the Treaty may, to a great extent, determine the coverage of the possible limitations of and exception to these rights too. The reason is that what may be relevant for mutatis mutandis application of the limitations and exceptions provided in respect of works in text format may be just the recordings of recitations of such works. For the reasons discussed above, phonograms consisting in recordings of “traditional,” general-purpose performances/recitations do not seem to be covered.  

15. More or less the same considerations apply regarding the rights of broadcasting organizations. In this case, due to the very nature of broadcasting, the general-purpose nature of the transmissions may be a decisive aspect. It means that, even if recitations of works in accessible format copies – for example in the form of audio books – are broadcast, the mutatis mutandis application of the limitations and exceptions foreseen in the Treaty in respect of works, due to the fact that broadcasts are intended for reception by the (general) public, might only emerge at all if what is involved is rather narrowcasting exclusively available for persons with visual impairment. (It should be stressed that here only the specific limitations and exception foreseen in the Treaty are considered; other limitations and exceptions – such as, for example, those for educational purposes – may apply also for the visually impaired.)   

16. As it can be seen, the agreed statement leaves open many questions that would require answers. And, so far, only the general issue of what related rights may be regarded relevant at all for mutatis mutandis application have been discussed. Further important issues would have to be addressed regarding the question of what the mutatis mutandis application of limitations of and exceptions to copyright may mean. Let us mention just one; although quite a weighty one. Does mutatis mutandis application mean that, in the same way as the limitations of and exceptions to copyright, also the limitations of and exceptions to related rights are subject to the three-step test? (In view of the non-derogation provision of Article 1 of the Treaty obviously does.)  Considering the basic principles and the context of the Treaty and, of course the relevant international norms, an affirmative answer is justified. However what does this mean? Does it mean that the provisions of Article 11 of the Treaty on the three-step test concerning limitations of and exceptions to copyright would be applied “mutatis mutandis” for limitations of and exceptions to related rights? Or does mutatis mutandis application mean that in this case the three-step test provided in Article 16 of the WPPT for  related rights is applicable although – contrary to all the relevant copyright norms – there is no reference to it in the Treaty? All these are so important aspects that it does not seem to be fortunate to leave them to the interpretation of a footnote that is supposed to offer guidance concerning the implementation of something that, in fact, may not even be found in the text of the provisions of the Treaty.                                              

3. Contracting Parties may fulfill their rights and obligations under this Treaty through limitations or exceptions specifically for the benefit of beneficiary persons, other limitations or exceptions, or a combination thereof, within their national legal system and practice. These may include judicial, administrative or regulatory determinations for the benefit of beneficiary persons as to fair practices, dealings or uses to meet their needs consistent with the Contracting Parties’ rights and obligations under the Berne Convention, other international treaties, and Article 11.  

Comment: 1. This paragraph does not add any truly new rule to what follows already from the provisions of the Treaty and from the legal situation under the existing international norms. 

2. The first sentence is redundant in all aspects. It is in the preceding paragraph that it is clarified already that Contracting Parties may implement (=fulfill their obligations and exercise their rights under) the Treaty “within their own legal system and practice.” This covers the implementation of all aspects of the Treaty; beyond any doubt, also the key aspect of applying limitations and exceptions for the visually impaired. Therefore, in this respect, the first sentence is completely redundant and needless. 
3. Practically the same may be said about the rest of the first sentence; stating that limitations or exceptions for the visually impaired may also be applied through “other” limitations or exceptions, since this is clarified in all the possible relevant aspects in various other provisions of the Treaty (see Articles 4(3), 5(3), 12). 
4. The second sentence of paragraph (3) does not include either anything new in contrast with what is obvious already under the existing international norms; and consequently it does not modify the legal situation under those norms. It has always been recognized that the parties to the international copyright norms may apply exceptions and limitations that are allowed – to the extent they are allowed – under those norms through specific exceptions or limitations, through exceptions or limitations subject to “fair practice” (as well as to other conditions), through “fair dealing,” or through “fair use” (based on well-developed specific criteria established through case law and also codified in statutory law). However, the proviso stressed above – “that are allowed – to the extent they are allowed” is a key criterion which, as clarified at the end of the sentence, also means that the exceptions or limitations must be in accordance with the cumulative conditions of the “three-step test.” For example, it is only on the basis of a huge body of case law developed through about two centuries that the “fair use” system of the United States has become suitable to avoid conflicts with the three-step test. 
5. From this viewpoint, it is relevant that the Treaty also mentions legal practice separately as an element of legal system to serve as potential means of implementation. This is relevant since it is obvious that legal – judicial – practice may only fulfill this role if it truly exists as a practice; that is, if there is well-established court practice based on adequately developed criteria ensuring appropriate application of the Treaty. A Contracting Party without due traditions and inexperienced judges in this respect may hardly be able to guarantee due implementation of treaty obligations, and in particular the fulfillment of the conditions of the three-step test. From this viewpoint, the copying of a short statutory codification of certain general criteria of “fair use” – like what may be found in section 107 of the US Copyright Act – and then trying to settle the questions of limitations and exceptions on this basis in a country without a huge body of case law embodying centuries-old practice would be programed to lead to multiple conflicts with the international norms. 

6. It is also important to stress that the “fair use” system is not an alternative to the application of the three-step test; it – when it truly exists as well-established practice – may be exactly just a means to fulfill the conditions of the test. The “fair use” system uses certain criteria in a way that the courts may also find that, in a given case, there is no infringement of copyright (with other words, there is an exception or limitation) even if not all the criteria are equally fulfilled; that is, those fair-use criteria are not necessarily cumulative. In contrast, as discussed below in the comment to Article 11 of the Treaty, the conditions of the three-step test are strictly cumulative; if one of the three conditions is not completely fulfilled, a limitation or exceptions cannot apply. The US “fair use” system is supposed to – and as experience shows does – correspond to the cumulative conditions of the “three-step test” through the application of various not necessarily cumulative criteria developed through a rich case law and partly codified also in statutory law.                         

Article 11

General Obligations on Limitations and Exceptions

In adopting measures necessary to ensure the application of this Treaty, a Contracting Party may exercise the rights and shall comply with the obligations that that Contracting Party has under the Berne Convention, the Agreement on Trade-Related Aspects of Intellectual Property Rights and the WCT, including their interpretative agreements so that:

1.
in accordance with Article 9(2) of the Berne Convention, a Contracting Party may permit the reproduction of works in certain special cases provided that such reproduction does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author;

2.
in accordance with Article 13 of the Agreement on Trade-Related Aspects of Intellectual Property Rights, a Contracting Party shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the rightholder;

3.
in accordance with Article 10(1) of the WIPO Copyright Treaty, a Contracting Party may provide for limitations of or exceptions to the rights granted to authors under the WCT in certain special cases, that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author;

4.
in accordance with Article 10(2) of the WIPO Copyright Treaty, a Contracting Party shall confine, when applying the Berne Convention, any limitations of or exceptions to rights to certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.

Comment: 1. The three-step test has become a standard basis to establish due balance of interests in respect of copyright. On the one side of the balance, there is the public interest to adequately protect copyright and thus to ensure sustainable creation and production of works (to which members of the public may then get access) and to offer adequate rewards to their authors (and, in this way, recognizing both their legitimate private interest and their human rights laid down in Article 27(2) of the Universal Declaration of Human Rights). On the other side, there are  other public interests and legitimate private interests from the viewpoint of both of which due respect for human rights (including those to which the  first preamble paragraph of the Treaty refers) is a key requirement along with more general public interests concerning economic, social and cultural development. 

2. What is stated in this article follows directly from Article 1 which provides that “[n]othing in this treaty shall derogate from any obligations that Contracting Parties have to each other under any other treaties, nor shall it prejudice any rights that a Contracting Party has under any other treaties.” The obligations quoted in Article 11 are among those from which nothing in the Treaty derogates. Thus, the member countries of the Berne Union, the Members of the WTO and the Contracting Parties of the WCT would be obligated to ensure that the limitations and exceptions foreseen in the Treaty are only applied if, and to the extent that, they completely fulfill the cumulative conditions of the three-step test. (For the issue of mutatis mutandis application of Article 16 of the WPPT, see the comment to Article 10(2).)   
3. Still there are two reasons for which this redundant article may still be justified. First, the fact that the Treaty concentrates on the application of limitations and exceptions allowed by the existing international norms and what are needed to fulfill the main objective of the Treaty: facilitating availability of accessible format copies for the visually impaired. Since these limitations and exceptions cannot be applied if they do not correspond to the conditions of the three-step test, it is understandable that the specific confirmation of this key element of the system of limitations and exceptions has been found indispensable. Thus, if there is redundancy in Article 11, it is a useful, and therefore justified, redundancy.   Second, – and this seems to be the more substantial reason – in the course of the preparatory work and even at the Diplomatic Conference, as mentioned in the Introduction above, there were some poorly informed attempts at trying to question the applicability of the test concerning the limitations and exceptions covered by the Treaty. Article 11 confirms that those attempts were badly founded and that, if they succeeded, they would have led major conflicts with key principles and provisions of the existing international treaties binding the sweeping majority of the negotiating parties.      

4. The provisions of Article 11 consist practically in verbatim quotation of the relevant provisions of the Berne Convention, the TRIPS Agreement and the WCT. There is only one element of the text that cannot be found in those provisions and which, thus, requires separate remarks. It is the reference to “interpretative agreements” related to these instruments suggesting that such “interpretative agreements” should also be taken into account for the application of the relevant provisions of the three instruments. This reference to such a possible basis of interpretation of the said provisions is completely unnecessary. As quoted in the Introduction above, for the interpretation of the Treaty – as well as for the interpretation of the other treaties from which the Treaty nothing derogates – Articles 31 and 32 of the Vienna Convention on the Law of Treaties apply. Those provisions list the possible sources of interpretation and, to the extent that there are “interpretative agreements” concerning the application of the relevant provisions, they would have to be taken into account even without such a reference in this article of the Treaty. 

5. In this context, the very expression “interpretative agreements” requires interpretation. As quoted in the Introduction, Article 31 of the Vienna Convention, in its paragraphs (2) and (3) refers to certain sources of interpretation that might be meant by this expression:

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation.

6. In respect of none of the three treaties quoted in Article 11, there is any separate agreement in the sense of Article 31(2)(b), neither any subsequent agreement referred to in Article 31(3)(a) or a separate practice-based agreement of a modifying effect that would correspond to Article 31(3)(b). Thus, we cannot speak about these kinds of agreements that would modify in any way whatsoever what follows from Article 31(1) of the Vienna Convention concerning the interpretation of the three-step provisions quoted in Article 11 of the Treaty. 

7. In contrast, there is an agreed statement adopted concerning Article 10 of the WCT. It qualifies as an agreement under Article 31(2)(a) of the Vienna Convention. (Therefore, as remarked above, there was no need to refer to it in the introductory lines of Article 11 as a source of interpretation; its application follows directly from the said provision of the Vienna Convention.) The agreed statement concerning Article 10 of the WCT quoted in points 3 and 4 of Article 11 of the Treaty reads as follows:
It is understood that the provisions of Article 10 permit Contracting Parties to carry forward and appropriately extend into the digital environment limitations and exceptions in their national laws which have been considered acceptable under the Berne Convention. Similarly, these provisions should be understood to permit Contracting Parties to devise new exceptions and limitations that are appropriate in the digital network environment.

It is also understood that Article 10(2) neither reduces nor extends the scope of applicability of the limitations and exceptions permitted by the Berne Convention.

Thus, this agreed statement contains the only “interpretative agreement” to which the introductory lines of Article 11 may refer. 

8. The three-step test plays a decisive role in the Treaty; it is the basis on which the existing international norms make it possible to apply the limitations and exceptions foreseen in the Treaty and, at the same time, it also determines the conditions, and thus the limits, of the application of those limitations and exceptions. Therefore, it is inevitable to offer more detailed comments on it. Detailed comments are also justified to rebut certain badly founded allegations about the test presented – mainly by some non-governmental organizations – during the preparatory work of the Treaty. As mentioned in the Introduction, to avoid including in the body of this commentary disproportionately long comments concerning one article of the Treaty, the detailed comments on the interpretation and application of the test quoted in Article 11 may be found in an Annex. Here, only a kind of “executive summary” of the analysis in the Annex is presented:

(i)     The truly relevant specific limitations and exceptions foreseen in the Treaty are directly based on the three-step test in the sense that there are no specific limitations and exceptions in the Berne Convention in this respect (no such specific exceptions as for illustration for teaching under Article 10(2) or such specific limitations as concerning broadcasting under Article 11bis(2) of the Convention). The limitations of and exceptions to the right of reproduction is based on Article 9(2) of the Berne Convention and the limitations of and exceptions to the rights of distribution and making available are based on Article 10(1) of the WCT.

(ii)     The specific limitations and exceptions provided in the Berne Convention may only be relevant from the viewpoint of possible limitations of or exceptions to the right of public performance under Article 4(1)(b) of the Treaty (more precisely rather mainly the right of public recitation is involved as discussed in the comment to that provision) and possibly from the viewpoint of “other” limitations or exceptions (which, as discussed in the comments to the provisions of the Treaty where they are mentioned, meaning those which ensure availability of accessible format copies for the visually impaired as foreseen in the Treaty but with a broader scope of application extending also to limitations or exceptions for  beneficiaries other than persons with visual impairment). By virtue of Article 13 of the TRIPS Agreement (quoted on point 2 of Article 11 of the Marrakesh Treaty) and Article 10(2) of the WCT (quoted in point 4 of the Marrakesh Treaty), those specific limitations and exceptions foreseen in the Berne Convention may also only be applied if they also fulfill the conditions of the three-step test.

(iii) The test – as it clearly follows from the structure of its various versions quoted in Article 11 of the Marrakesh Treaty and as it is also confirmed in an agreed statement adopted in connection with the adoption of its first version in Article 9(2) of the Berne Convention – must be applied step by step in a way that, if a limitation or exception does not fulfill the first condition, it excludes its application. If the limitation or exception passes the first “step” but it is not consistent with the second condition, it must not be applied. Then the limitation and exception may only be applied if it also satisfies the third condition.

(iv) The first of the three cumulative conditions – that a limitation or exception may only be applied in (confined to) certain special cases – means that it may only be applied in those limited cases where there is a sound legal-political justification (the human-rights considerations concerning the availability of accessible format copies for the visually impaired is certainly such a legal-political justification).

(v)     The second condition – no conflict with a normal exploitation of works – as it is confirmed by the “preparatory work” of Article 9(2) of the Berne Convention – means that a limitation or exception must not “enter into economic competition with [a possibility of extracting economic value from the rights in] works” “which [has] or likely to acquire considerable economic or practical importance.”

(vi) It is on the basis of the third condition – no unreasonable prejudice to the legitimate interests of the right holders – that the fine tuning of an adequate balance of interests may take place. An exception or limitation may cause certain prejudice to the legitimate interests of rightholders (obtaining remuneration to recoup their creative and financial investments with reasonable profit that may guarantee sustainable creation and production of works), but it must not be of an unreasonable nature. The principle of reasonable proportionality should prevail.
(vii) As discussed already in the comment to Article 10(3) of the Treaty, the fair use system (similarly to the systems based on the concepts of “fair dealing” and “fair practice”) is not an “alternative” to the international system of limitations and exceptions subject to the three-step test. Under the international norms, and thus also under the Marrakesh Treaty, it is only applicable if, and to the extent that, it – through a case by case application of certain well-established and not necessarily cumulative criteria – fulfills all the three cumulative conditions of the test. The exceptions and limitations based on the fair use system (similarly to the systems based on the concepts of “fair dealing” and “fair practice”) are only consistent with the existing international treaties if, and to the extent that, they are consistent with the three-step test. 

(viii) The existing limitations and exceptions may be extended to the digital online environment but only in a way that, when they are extended, they correspond to the three-step test also under the different conditions of the new environment.

(ix) The provisions of the treaties (including their preambles) containing general principles and/or reflecting objectives (such as, for example, the provisions of Article 7 and 8 of the TRIPS Agreement) may be taken into account in the application of limitations and exceptions. This, however, should take place not in addition to, but within the framework of, the application of the cumulative conditions of the three-step test (and cannot serve as a basis for “reinterpretation” of the test itself).

9. Specific comments are necessary concerning the role of commercial availability of accessible format copies from the viewpoint of the three-step test. 

10. One of the preamble paragraphs of the Treaty states the recognition of “both the importance of rightholders’ role in making their works accessible to persons with visual impairments or with other print disabilities and the importance of appropriate limitations and exceptions to make works accessible to these persons, particularly when the market is unable to provide such access.” This preamble paragraph confirms the potential relevance of the aspect of availability of copies ensured by the owners of rights (normally, of course, in the form of commercial availability) from the viewpoint of the application of limitations and exceptions. 

12. An agreed statement has been adopted concerning Article 4(4) which addresses this issue as quoted above: “It is understood that a commercial availability requirement does not prejudge whether or not a limitation or exception under this Article is consistent with the three-step test.” As analyzed in the comment to Article 4(4) “commercial availability requirement” in fact may only be understood reasonably as “absence-of-commercial-availability requirement” of the application of limitations and exceptions foreseen in the Treaty. It is what, according to the agreed statement, is not supposed to prejudge in itself the consistency of limitations and exceptions with the three-step test. Thus, a separate analysis is needed about the role of commercial availability from the viewpoint of the three-step test in particular from the viewpoint of the second and third conditions of the test. 

13. The non-derogation provision of Article 1 of the Treaty also applies to the agreed statement adopted concerning the provisions of the Treaty. This means that neither the agreed statement nor any other provision of the Treaty or any other agreed statement derogates from the three-step test as provided in the existing treaties and as confirmed in Article 11. Thus, the analysis of the question of whether or not the application of a limitation or exception is consistent, in a concrete context, with the test where accessible copies are available on a given market on reasonable terms simply cannot be spared. 

14. Making copies commercially available undoubtedly has got relevance from the viewpoint of normal exploitation of works and this, in certain cases, may influence the judgment whether or not a given limitation or expression is suitable to pass the second “step” of the test. The fact that the copies are available on reasonable terms – if it is also considered in the light of what follows and what does not follow from the principles of non-discrimination and equal opportunity – may also influence not only the assessment about the normalcy of a way of exploitation of the works concerned but also the finding whether or not a limitation or exception is consistent with the third condition of the test (according to which a limitation or exception is only applicable if and to the extent that it does not unreasonably prejudice the legitimate interests of owners of rights). 

15. This means that it depends on a thorough analysis where and in which way commercial availability or its absence may have a role from the viewpoint of whether or not a limitation or exception is consistent with the cumulative conditions of the three-step test.                

Article 12

Other limitations and exceptions 

1.  Contracting Parties recognize that a Contracting Party may implement in its national law other copyright limitations and exceptions for the benefit of beneficiary persons than are provided by this Treaty having regard to that Contracting Party’s economic situation, and its social and cultural needs, in conformity with that Contracting Party's international rights and obligations, and in the case of a least-developed country taking into account its special needs and its particular international rights and obligations and flexibilities thereof.

Comment: 1. Paragraph (1) is a kind of summary of those previous provisions of the Treaty (see Articles 4(3) and 5(3)) which refer to the possibility of applying exceptions and limitations for the benefit of persons with visual impairment other than those foreseen in the Treaty. Only those “other” limitations and exceptions are imaginable in this context which take care of due availability of accessible format copies for the visually impaired as foreseen in the Treaty (but the coverage of which is broader).

2. The paragraph also clarifies that Contracting Parties may take into account their special needs when they apply such limitations and exceptions with broader coverage but only in a way that their national laws are in accordance with all their international obligations. This clarification draws attention, for example (and first of all), to the obligation of Contracting Parties to fulfill the conditions of the three-step test (not only to the extent that the “other” limitations and exceptions correspond to the limitations and exceptions foreseen in the Treaty but also in respect of the broader coverage of such limitations and exceptions extending also to other beneficiaries and other special cases). 

3. There is a reference also to the transitional provisions concerning LDCs discussed in the Annex to this commentary and mentioned in the comment on the preceding article; that is, to those “flexibilities” under the TRIPS Agreement which are provided under Article 66(1) of the Agreement. Under the transitional arrangements provided in that provision of the TRIPS Agreement, LDC Members of the WTO are not required to apply the provisions of the Agreement other than Articles 3, 4 and 5.
 This means that, if they are not members of the Berne Union (or the WCT), they are not obligated to comply with Articles 1 to 21 and the Appendix of the Berne Convention. Thus, they are not obligated to apply Article 9(2) of the Convention on the three-step test neither Article 13 of the Agreement extending the application of the test to all limitations of and exceptions to copyright. It is the problem of the “Berne gap” emerging in such a case which is addressed in Article 5(4)(a) of the Marrakesh Treaty.    

2. This Treaty is without prejudice to other limitations and exceptions for persons with disabilities provided by national law.

Comment: 1. This provision is hardly necessary since it states something that, if it were needed at all to be clarified, is already clarified by other provisions of the Treaty. 

2. It is doubtful whether there is any need at all for such a clarification. On the one hand, to the extent that Contracting Parties apply the limitations and exceptions foreseen in the Treaty by respecting all the provisions of the Treaty, it is hardly a relevant issue whether or not they apply, in addition to such limitations and exceptions, also other limitations and exceptions. Even without such a clarification, there would be nothing in the Treaty on the basis of which the slightest possibility might emerge for a bizarre interpretation that, since it contains provisions on limitations and exceptions for the visually impaired, it prohibits Contracting Parties to apply other limitations and exceptions (for other beneficiaries in other special cases) in accordance with the international copyright norms.

III. COMMENTS TO THE ADMINISTRATIVE 

AND FINAL CLAUSES OF THE TREATY

Introductory remarks: 1. The rest of the provisions of the Treaty contain administrative and final clauses. These provisions, in general, are the same as in the administrative and final clauses of the recent WIPO treaties on copyright and related rights: the WCT (Articles 15 to 25), the WPPT Articles 24 to 33) and the BTAP (Articles 21 to 30). Many of these provisions are the same not only in a “mutatis mutandis” but also in a verbatim manner. 

2. There are only two articles which differ from the relevant provisions of the above-mentioned WIPO treaties also as regards their substance; namely, Article 18 on Entry into Force of the Treaty (regarding the number of instruments of ratification or accession needed) and, as a consequence, Article 19 on Effective Date of Becoming Party to the Treaty. Therefore there are also the only provisions to which comments are added; the rest of the “standard” administrative and final clauses are simply reproduced without any comment.
Article 13
Assembly

1.
(a)
The Contracting Parties shall have an Assembly.


(b)
Each Contracting Party shall be represented in the Assembly by one delegate who may be assisted by alternate delegates, advisors and experts.


(c)
The expenses of each delegation shall be borne by the Contracting Party that has appointed the delegation.  The Assembly may ask WIPO to grant financial assistance to facilitate the participation of delegations of Contracting Parties that are regarded as developing countries in conformity with the established practice of the General Assembly of the United Nations or that are countries in transition to a market economy.

2.
(a)
The Assembly shall deal with matters concerning the maintenance and development of this Treaty and the application and operation of this Treaty.


(b)
The Assembly shall perform the function allocated to it under Article 15 in respect of the admission of certain intergovernmental organizations to become party to this Treaty.


(c)
The Assembly shall decide the convocation of any diplomatic conference for the revision of this Treaty and give the necessary instructions to the Director General of WIPO for the preparation of such diplomatic conference.

3.
(a)
Each Contracting Party that is a State shall have one vote and shall vote only in its own name.


(b)
Any Contracting Party that is an intergovernmental organization may participate in the vote, in place of its Member States, with a number of votes equal to the number of its Member States which are party to this Treaty.  No such intergovernmental organization shall participate in the vote if any one of its Member States exercises its right to vote and vice versa.

4.
The Assembly shall meet upon convocation by the Director General and, in the absence of exceptional circumstances, during the same period and at the same place as the General Assembly of WIPO.

5.
The Assembly shall endeavor to take its decisions by consensus and shall establish its own rules of procedure, including the convocation of extraordinary sessions, the requirements of a quorum and, subject to the provisions of this Treaty, the required majority for various kinds of decisions. 

Article 14
International Bureau

The International Bureau of WIPO shall perform the administrative tasks concerning this Treaty.

Article 15 
Eligibility for Becoming Party to the Treaty

(1) Any Member State of WIPO may become party to this Treaty.

(2) The Assembly may decide to admit any intergovernmental organization to become party to this Treaty which declares that it is competent in respect of, and has its own legislation binding on all its Member States on, matters covered by this Treaty and that it has been duly authorized, in accordance with its internal procedures, to become party to this Treaty.

(3) The European Union, having made the declaration referred to in the preceding paragraph at the Diplomatic Conference that has adopted this Treaty, may become party to this Treaty.

Article 16 
Rights and Obligations under the Treaty

Subject to any specific provisions to the contrary in this Treaty, each Contracting Party shall enjoy all of the rights and assume all of the obligations under this Treaty.

Article 17 
Signature of the Treaty

This Treaty shall be open for signature at the Diplomatic Conference in Marrakesh, and thereafter at the headquarters of WIPO by any eligible party for one year after its adoption.

Article 18 
Entry into Force of the Treaty

This Treaty shall enter into force three months after 20 eligible parties referred to in Article 15 have deposited their instruments of ratification or accession.

Comment: 1. In the corresponding provisions of the “older generation” of copyright and related rights treaties (conventions) administered by WIPO, the deposit of a relatively lower number of instruments was indicated as the condition of entry into force. This number, in the case of the 1971 Act of the Berne Convention, was five
 (although within a more complex regulation due to the link established with the Universal Copyright Convention), in the case of the 1961 Rome Convention, six
 and, in the case of both the 1971 Geneva (Phonograms) Convention
 and the 1974 Brussels (Satellites) Convention,
 five. 

2. In the Basic Proposals containing the drafts of what became later the WCT and the WPPT submitted to the 1996 Diplomatic Conference, the “standard” number of the older WIPO-administered treaties – five appeared. However, at the Diplomatic Conference, different higher numbers of instruments (15, 20 and even one third of the then number of member countries of the Berne Union, which would have meant nearly 50) were proposed and finally in the informal consultations the delegations agreed on 30. Those delegations who proposed higher numbers, presented two basic arguments. First, that the two Treaties were intended to regulate the protection of copyright and two categories of related rights in the digital online environment and this global phenomenon justified the participation of a more significant number of countries when the Treaties would enter into force. Second, that the Treaties contained certain provisions the due implementation and application of which could require longer period of preparations in the various countries.
         

3. As can be seen, the number of instruments indicated in Article 18 of the Treaty – 20 – may be found between the old “standard” (five or six) and the new one (30). It seems that the negotiating parties have set this number by taking into account two – not necessarily converging – criteria. The first one was their wish to try and fulfill the main objective of the Treaty – facilitating availability of accessible format copies for the visually impaired – as soon as possible. This was an argument in favor of a lower number. However, the other criterion was that, in order to fulfill the function of the Treaty to serve as a basis for enhanced international cooperation, a relatively substantive number of Contracting Parties was needed. The number chosen may appear to be a reasonable compromise between these criteria. (Although it should be seen that the Treaty may not have a full value without the participation of the European Union and its Member States in view of the fact that they are rich sources of works the availability of which in accessible format is important to effectively mitigate the “book famine.” In view of this and that the EU and its Member States certainly will deposit their instruments  jointly, as a result increasing the number of instruments on one single day – considering current EU membership – by 28 (plus one), perhaps the application of the “standard” of the recent WIPO copyright and related rights treaties could have been a more adequate number.)                   
Article 19
Effective Date of Becoming Party to the Treaty

This Treaty shall bind:

(i) the 20 eligible parties referred to in Article 18, from the date on which this Treaty has entered into force;

(ii) each other eligible party referred to in Article 15, from the expiration of three months from the date on which it has deposited its instrument of ratification or accession with the Director General of WIPO;
Comment: The provision of point (i) in which 20 eligible parties are mentioned is a direct consequence of the corresponding provision in Article 18.   
 

Article 20 
Denunciation of the Treaty

This Treaty may be denounced by any Contracting Party by notification addressed to the Director General of WIPO.  Any denunciation shall take effect one year from the date on which the Director General of WIPO received the notification.

Article 21
Languages of the Treaty

(1) This Treaty is signed in a single original in English, Arabic, Chinese, French, Russian and Spanish languages, the versions in all these languages being equally authentic.

(2) An official text in any language other than those referred to in paragraph (1) shall be established by the Director General of WIPO on the request of an interested party, after consultation with all the interested parties.  For the purposes of this paragraph, “interested party” means any Member State of WIPO whose official language, or one of whose official languages, is involved and the European Union, and any other intergovernmental organization that may become party to this Treaty, if one of its official languages is involved.

Article 22
Depositary

The Director General of WIPO is the depositary of this Treaty.

     Done in Marrakesh on the 27th day of June, 2013

IV. THE ISSUE OF RESERVATIONS

1. There is a substantive difference between the recent WIPO treaties on copyright and related rights and the Marrakesh Treaty regarding the issue of reservations.  Article 22 of the WCT provides that no reservation is admitted (in contrast with the WPPT and the BTAP, in the case of the WCT, this provision is inserted among the administrative and final clauses between Article 21 on Effective Date of Becoming Party to the Treaty and Article 23 on Denunciation of the Treaty). Article 21 of the WPPT and Article 18 of the BTAP – not among the administrative and final clauses but among the substantive provisions – state the same no-reservation principle (with certain exceptions which, in the case of the WPPT, relate to Article 15 on the Right to Remuneration for Broadcasting and Communication to the Public and, in the case of the BTAP, to Article 11 on the (exclusive) Right of Broadcasting and Communication to the Public). In contrast, in the Marrakesh Treaty, there is no provision on the question of reservations.    

2. The absence of provision on the question of reservations means that Articles 19 to 23 of the Vienna Convention apply to settle this issue. Of those provisions, Articles 19 to 21 seem to be relevant from the viewpoint of the Marrakesh Treaty (the rest of the provisions are on the withdrawal of reservations and on procedural aspects), but Article 19 is the decisive one: 

Article 19

Formulation of reservations

A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless: 

(a) the reservation is prohibited by the treaty; 

(b) the treaty provides that only specified reservations, which do not include the reservation in question, may be made; or 

(c) in cases not falling under subparagraphs (a) and (b), the reservation is incompatible with the object and purpose of the treaty. 

3. There is no provision in the Marrakesh Treaty that would correspond to points (a) and (b) of Article 19 of the Vienna Convention. Thus, from the viewpoint of those points, reservations would be possible. However, under point (c), irrespective of the absence of such provisions, no reservation is allowed if it would be incompatible with the object and the purpose thereof. The applicability of this point is a matter for interpretation. If a Contracting Party formulated a reservation, Articles 20 and 21 of the Vienna Convention would apply:         

Article 20 
Acceptance of and objection to reservations 
1. A reservation expressly authorized by a treaty does not require any subsequent acceptance by the other contracting States unless the treaty so provides. 

2. When it appears from the limited number of the negotiating States and the object and purpose of a treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by all the parties. 

3. When a treaty is a constituent instrument of an international organization and unless it otherwise provides, a reservation requires the acceptance of the competent organ of that organization. 

4. In cases not falling under the preceding paragraphs and unless the treaty otherwise provides:

(a) acceptance by another contracting State of a reservation constitutes the reserving State a party to the treaty in relation to that other State if or when the treaty is in force for those States; 

(b) an objection by another contracting State to a reservation does not preclude the entry into force of the treaty as between the objecting and reserving States unless a contrary intention is definitely expressed by the objecting State; 

(c) an act expressing a State’s consent to be bound by the treaty and containing a reservation is effective as soon as at least one other contracting State has accepted the reservation. 

5. For the purposes of paragraphs 2 and 4 and unless the treaty otherwise provides, a reservation is considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of a period of twelve months after it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is later.

Article 21 
Legal effects of reservations and of objections to reservations 
1. A reservation established with regard to another party in accordance with articles 19, 20 and 23: 

(a) modifies for the reserving State in its relations with that other party the provisions of the treaty to which the reservation relates to the extent of the reservation; and 

(b) modifies those provisions to the same extent for that other party in its relations with the reserving State. 

2. The reservation does not modify the provisions of the treaty for the other parties to the treaty inter se. 

3. When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the reservation. 

4. Of the provisions of Articles 20 and 21 of the Vienna Convention, paragraph (2) of Article 20 appears to be the decisive one from the viewpoint of any reservations to the provisions of the Treaty. In the application of that provision, it would be a question which body would have competence to decide on whether or not unanimous agreement of all Contracting Parties are needed for the acceptance of a reservation and which one may adopt a substantive decision. In the absence of any specific provision, certainly Article 15(2)(a) of the Marrakesh Treaty would apply under which „[t]he Assembly shall deal with matters concerning the maintenance and development of this Treaty and the application and operation of this Treaty.” 
5. It seems to follow from fact that the Treaty has been prepared and adopted on the basis of the (unwritten) principle of consensus that the Assembly would certainly insist on the condition of unanimity foreseen in Article 20(2) of the Vienna Convention. (There is still – hopefully just imaginary – a Catch-22-type question; namely the question of what about absence of consensus and unanimity on the issue of whether or not consensus and unanimity is needed for the acceptance of a reservation.)  

6. If possible reasons for reservations are considered, there is one that may be taken into account. The opinion adopted by a Committee of the International Literary and Artistic Association (ALAI) has stated that the prescription of mandatory limitations or exceptions seems to be in conflict with Article 19 of the Berne Convention (also included by reference in the TRIPS Agreement and the WCT).
 The position of the Committee has been based on the recognition that the level of protection of copyright is greater or lower depending on two basic aspects: first, what rights are granted and, second, what limitations of and exceptions to those rights are applied. The Committee has pointed out that Article 19 of the Berne Convention refers to these double aspects when it provides as follows: “The provisions of this Convention shall not preclude the making of a claim to the benefit of any greater protection which may be granted by legislation in a country of the Union.” (Emphasis added.)That is, the member countries of the Berne Union, as well as the Members of the WTO and the Contracting Parties of the WCT, have got the right to provide for a greater protection: more rights and less limitations and exceptions as foreseen in the Convention (the Agreement and the Treaty). (This right of the Members of the WTO is also confirmed by the second sentence of Article 1(1) of the TRIPS Agreement which provides that “Members may, but shall not be obligated to, implement in their law more extensive protection than is required by this Agreement” (emphasis added).) 
7. Thus, a Contracting Party might make a reservation stating that –  in view of  Article 1 of the Marrakesh Treaty under which nothing derogates from any obligations of a Contracting Party under any other treaties, nor does it prejudice any rights that a Contracting Party has under any other treaties – although it is ready to apply limitations and exceptions as foreseen in the Treaty (because it considers this justified due to the unique and exceptional reasons concerning the special needs of the visually impaired and because it is in accordance with the existing international norms), it does not recognize those limitations and exceptions as mandatory since it would conflict with Article 1 of the Treaty, Article 19 of the Berne Convention and the second sentence of Article 1(1) of the TRIPS Agreement.
  (Since such a reservation would not concern the application of the limitations and exceptions foreseen in the Treaty, it would not justify the application of Article 20(2) of the Vienna Convention).                    

[End of commentary; Annex follows]   
Annex to the Guide to the Marrakesh Treaty to facilitate availability of accessible format copies for the visually impaired

APPLICATION OF THE THREE-STEP TEST UNDER THE MARRAKESH TREATY

 I. PROVISIONS OF THE MARRAKESH TREATY ON THE THREE-STEP TEST 

1. Article 1 of the Marrakesh Treaty contains a usual non-derogation clause reading as follows:  “Nothing in this treaty shall derogate from any obligations that Contracting Parties have to each other under any other treaties, nor shall it prejudice any rights that a Contracting Party has under any other treaties.” 

2. The basic objective of the Treaty is facilitating availability of accessible format copies for the visually impaired, where needed, also on the basis of limitations of or exceptions to copyright in appropriate balance with adequate protection of copyright in order to offer due incentive to authors so that they create those works which then may become accessible (and to grant rewards to them for their creative activity). The key provisions of the existing copyright treaties to guarantee such appropriate balance are those which allow limitations and exceptions in a flexible way but also determine the limits of the flexibility; namely those on the three-step test. The Contracting Parties could have made use of the possibilities to apply limitations and exceptions, also before the adoption of the Marrakesh Treaty, on the basis of this test directly on the basis of those provisions of the existing treaties, and they would have been obligated to only apply the limitations and exceptions only where, and to the extent that, they also correspond to the three conditions of the test. The general non-derogation clause of Article 1 of the Treaty also confirms the validity of the possibilities and obligations under the provisions of the existing treaties on the three-step test. Nevertheless, Article 11 of the Treaty reproduces in a verbatim manner those provisions of those copyright treaties to further confirm, even at the price of an implied redundancy that the application of the limitations and exceptions foreseen in the Treaty are subject to the test as provided in those provisions:

Article 11

General Obligations on Limitations and Exceptions

In adopting measures necessary to ensure the application of this Treaty, a Contracting Party may exercise the rights and shall comply with the obligations that that Contracting Party has under the Berne Convention, the Agreement on Trade-Related Aspects of Intellectual Property Rights and the WCT, including their interpretative agreements so that:

1.
in accordance with Article 9(2) of the Berne Convention, a Contracting Party may permit the reproduction of works in certain special cases provided that such reproduction does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author;

2.
in accordance with Article 13 of the Agreement on Trade-Related Aspects of Intellectual Property Rights, a Contracting Party shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the rightholder;

3.
in accordance with Article 10(1) of the WIPO Copyright Treaty, a Contracting Party may provide for limitations of or exceptions to the rights granted to authors under the WCT in certain special cases, that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author;

4.
in accordance with Article 10(2) of the WIPO Copyright Treaty, a Contracting Party shall confine, when applying the Berne Convention, any limitations of or exceptions to rights to certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.

3. The key role of the test in itself may have justified such redundancy. However, there seemed to be another reason for which the confirmation of the obligations to apply the test became necessary; namely that, during the preparatory work and even at the Diplomatic Conference, some poorly founded theories were presented time and again trying to misrepresent the role and the meaning of the test.     

4. It is also to be noted that there is a provision of the Treaty that extends the obligation to subject the application of limitations and exceptions foreseen in the Treaty to the three-step test also to those Contracting Parties for which this obligation does not follow from the existing copyright treaties. Article 5(4)(b) provides as follows:

(b) The distribution and making available of accessible format copies by an authorized entity pursuant to Article 5(1) shall be limited to that jurisdiction unless the Contracting Party is a Party to the WIPO Copyright Treaty or otherwise limits limitations and exceptions implementing this Treaty to the right of distribution and the right of making available to the public to certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the rightholder.
,

5. This means that, even where a Contracting Party of the Treaty is not party to the WCT, it may only allow distribution and making available of accessible format copies by an authorized entity pursuant to Article 5(1) beyond its jurisdiction if it subjects the application of the right of distribution and the right of making available to the public to the three-step test 

6. An agreed statement has been added to this provision to state as follows: “It is understood that nothing in this Treaty requires or implies that a Contracting Party adopt or apply the three-step test beyond its obligations under this instrument or under other international treaties.” This statement is correct but completely needless since it means nothing more or less than a “clarification” that, where a Contracting Party is not obligated to adopt and apply the three-step test, it is not obligated to adopt or apply the three-step test. This goes without saying. However, of course, it also goes  without saying that where, in contrast, a Contracting Party is obligated to adopt and apply the three-step test, it is not allowed to provide for and apply any limitation or exception foreseen in the Treaty (and, in fact, any “other” limitation or exception) that is not consistent with the three conditions of the test.         
7. There is still another agreed statement that refers to the three-step test. It concerns Article 4(4) which provides as follows:  

4. A Contracting Party may confine limitations or exceptions under this Article to works which, in the particular accessible format, cannot be obtained commercially under reasonable terms for beneficiary persons in that market.  Any Contracting Party availing itself of this possibility shall so declare in a notification deposited with the Director General of WIPO at the time of ratification of, acceptance of or accession to this Treaty or at any time thereafter.

8. As it can be seen, the agreed statement adds the following clarification: “It is understood that a commercial availability requirement does not prejudge whether or not a limitation or exception under this Article is consistent with the three-step test.” The words “whether or not” reflects the recognition of two possibilities: accordance with the three-step test or a conflict with it. It is stated that the commercial availability requirement in itself does not prejudge which of the two possibilities applies. This means that a complete analysis of the three conditions of the test is needed in which commercial availability on reasonable terms – or its absence – is only one of the criteria to take into account. The “whether or not” language also implies that, in certain contexts, it may be a substantive criterion, along with others. This may be the case mainly from the viewpoint of the second and the third conditions of the three-step test.   
II. THE THREE-STEP TEST IN THE TREATIES ON COPYRIGHT AND RELATED RIGHTS FROM THE VIEWPOINT OF THE LIMITATIONS AND EXCEPTIONS FORESEEN IN THE MARRAKESH TREATY

9. The three-step test was introduced for the first time in the Berne Convention at the Stockholm revision conference in 1967. Article 9(2) of the Convention on the criteria of the application of exceptions to and limitations of the exclusive right of reproduction
  reads as follows:

It shall be a matter for legislation in the countries of the Union to permit the reproduction of such [literary and artistic] works in certain special cases, provided that such reproduction does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author. (Emphasis added to highlight the structure of the provision.) 

10. This test – quoted in point 1 of Article 11 of the Marrakesh Treaty – offers sufficient flexibility, and also determines the necessary limits of the flexibility, necessary to maintain adequate balance of interests which national laws must respect in providing for and applying exceptions and limitations. 

11. Since it has proved to be an adequate means to establish due balance in the field of copyright, Article 13 of the TRIPS Agreement (quoted in point 2 of Article 11 of the Marrakesh Treaty) has extended the test – beyond its original coverage under Berne Article 9(2) – to all exceptions to and limitation of economic rights under the Agreement. It reads as follows:  

Members shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder.” (Emphasis added to highlight the structure of the provision.) 

12. In substance this is the same as Article 9(2) of the Berne Convention but it also emphasizes the obviously limited nature of the special cases (“confined to”). Article 13 appears following all the other provisions of the Agreement on copyright. Therefore, the expression “limitations or exceptions to exclusive rights” – in the absence of any contrary statement – means any limitations of or exceptions to any exclusive rights to be protected under the Agreement; including those which follow from the obligation of complying with the Berne Convention under Article 9(1) of the Agreement.  That is,

(i)      all specific exceptions to exclusive rights (mainly to the right of reproduction)  under Articles 10, 10bis and 11bis(3), all specific “minor exceptions” (to the right of public performance) under agreed statements adopted at Diplomatic Conferences, and all specific limitations (to the right of broadcasting and other related communication rights) under Article 11bis(2) and 13(1) of the Berne Convention;

(ii)      any other possible specific exceptions to and limitations of the right of reproduction that  may be provided under Article 9(2) of the Berne Convention; and   

(iii)      any possible exceptions to, or limitations of, the exclusive right of rental not covered by the Berne Convention but provided, for certain categories of works, by the TRIPS Agreement.

13. The WIPO Copyright Treaty (WCT) adopted in December 1996, in its Article 10 has further extended the coverage of the three-step to all exceptions and limitations as follows (and as quoted in points 3 and 4 of the Marrakesh Treaty):

(1) Contracting Parties may, in their national legislation, provide for limitations and exceptions to the rights granted to authors of literary and artistic works under this Treaty in certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.
(2) Contracting Parties shall, when applying the Berne Convention, confine any limitations or exceptions to rights provided for therein to certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.” (Emphasis added to highlight the structure of the provision). 

14. This means that, under the WCT, the three-step test is applicable to

(i)     all specific exceptions to exclusive rights (mainly to the right of reproduction)  under Articles 10, 10bis and 11bis(3), all specific “minor exceptions” (to the right of public performance) under agreed statements adopted at revision conferences, and all specific limitations (to the right of broadcasting and other related communication rights) under Article 11bis(2) and 13(1) of the Berne Convention;

(ii)      any other possible specific exceptions to and limitations of the right of reproduction that may be provided under Article 9(2) of the Berne Convention; and

(iii)      any possible exceptions to, or limitations of, the exclusive rights newly recognized under the WCT. The latter rights mean, in addition to the right of rental provided in the same cases as in the TRIPS Agreement, the explicitly recognized right of distribution (which may also be considered as an indispensable corollary of the right of reproduction) and the exclusive right of (interactive) making available to the public. 

15. Under Article 16 of the other “Internet treaty” adopted in 1996 – the WIPO Performances and Phonograms Treaty (WPPT) – also all the exceptions and limitations are subject to the three-step test. The international community had recognized that the technology-neutral conditions of the test are also suitable to establish due balance of interest in the digital online environment. 

16. In 2000, the three-step test was interpreted by two WTO dispute settlement panels; first, in a patent case
 (where the author of this commentary was a member of the panel) and then in a copyright case.
 The panel reports confirmed again that that the test is a workable and effective means to establish and maintain due balance of interests in practice.

17. The adequacy of the test – also in view of the new technological, business method and social developments – has been further confirmed in the Beijing Treaty on Audiovisual Performances (BTAP) adopted in June 2012, which, in its Article 13, contains exactly the same provision on the test as Article 16 of the WPPT adopted 16 years before. 

18. The limitations and exceptions foreseen in the Marrakesh Treaty to facilitate availability of accessible copies for the visually impaired are based on, and must comply with, the three-step test. The limitations of and exceptions of the exclusive right of reproduction are based on Article 9(2) of the Berne Convention (also applicable by reference pursuant Article 9.1 of the TRIPS Agreement and Articles 1(4) 10(2) of the WCT), while the limitations of and exceptions to the exclusive rights of distribution and making available are based on Article 10(1) of the WCT. This, of course, also means that the limitations and exceptions are only applicable if they correspond in all aspects to the test – as duly recognized in Article 11 of the Marrakesh Treaty). 

19. By the statement made in the preceding paragraph according to which the limitations and exceptions foreseen in the Treaty for the visually impaired are based directly on the three-step test, it is stressed that these limitations and exceptions are not among those which are specifically provided in the Berne Convention (specifically provided but also subjected to the three-step test under Article 13 of the TRIPS Agreement and Article 10(2) of the WCT). This means that the – unnecessary – debate on the impact of the said provisions of the TRIPS Agreement and the WCT on the application of the exceptions and limitations specifically provided by the Berne Convention is irrelevant from the viewpoint of these limitations and exceptions. There is only one possible – and from the viewpoint of the main objectives of the Treaty, marginal – case where a limitation or exception foreseen in the Treaty is not directly based on the three-step test but on specific exceptions allowed under the Berne Convention (then by virtue of Article 13 of the TRIPS Agreement and Article 10(2) of the WCT still subject to the three-step test). This is the case of the possibility of applying limitations of or exceptions to the exclusive right of public performance (rather the right of public recitation) mentioned in Article 4(1)(b) of the Treaty. 

20. The Treaty, however, also refers to “other” limitations and exceptions. Such limitations and exceptions – as discussed in connection with the relevant provisions of the Treaty in the commentary to which this Annex is attached – may be those which facilitate availability of accessible format copies for the visually impaired through limitations or exceptions the coverage of which is broader in the sense that they are also applicable for beneficiaries other than persons with visually impairment. It is in the case of such “other” limitations and exceptions that the application of certain special limitations and exceptions allowed under the Berne Convention (such as, for example, under Article 10(2) allowing – subject to certain conditions –  free use for the purpose of illustration for teaching) may be relevant. It is justified to review below how the three-step test applies pursuant its extended scope by virtue of Article 13 of the TRIPS Agreement and Article 10(2) of the WCT.        

III. STRUCTURE OF THE TEST: THREE STEP-BY-STEP APPLICABLE CUMULATIVE CONDITIONS

21. The provisions on the three-step test do not leave any doubt as to its structure. There is a basic criterion according to which an exception or limitation may only be applied in (must be confined to) certain special cases. Then two additional criteria determine further conditions of the application of exceptions or limitations. First, they must not conflict with a normal exploitation of (rights in) works or other protected subject matter. Second, even where there is no such conflict, they must not unreasonably prejudice the legitimate interests of the rightholders. 

22. Although this kind of step-by-step application of the test clearly follows from the text of the relevant provisions themselves, their negotiation history (the so-called “preparatory work”) also explicitly confirms it in the form of an agreed statement.
 

IV. THE THREE CONDITIONS (“STEPS”) OF THE TEST

23. The first condition is that an exception or limitation may only be applied in certain special cases. There has always been agreement that this criterion means that the scope of application of an exception or limitation must be duly limited; it must not result in a general open-ended exemption from the obligation to protect the right concerned. 

24. The adjective “certain” is interpreted in different ways; it seems, however, that the correct interpretation is to consider it as a synonym of “some” without any separate truly substantial meaning (such as that the conditions under which an exception or limitation may be applied would have to be fixed not only in specific, but also in a very detailed, manner). The really substantial criterion determining the special nature of the test is that there should be a sound legal-political justification for the application of an exception or limitation. Thus, the criterion of “special case” is both of a quantitative and of a qualitative-normative nature. This follows from the very objective of the test – namely, due balancing of interests – and it is also confirmed by the documents of the negotiation history.
  

25. The second condition is that an exception or limitation must not conflict with a normal exploitation of (rights in) works (or other protected subject matter). There is no dispute on that “exploitation” means extraction of the economic value of rights. As the documents of the negotiation history confirm, “normal exploitation” is both an empirical and a normative concept. It means “all forms of exploiting a work which [has], or likely to acquire, considerable economic or practical importance.”
 The reference to possible future forms of exploitation may be regarded in itself as a normative – rather than a mere empirical – criterion. It seems, however, that normalcy also means that the protection of copyright is not supposed to serve the exercise of rights for purposes other than extracting economic value therefrom and which are alien to the objectives of copyright (such as for preventing access to information whose availability to the public is indispensable or exclusively for suppressing competition). The meaning of the word “conflict” is also quite clear, and the documents of the negotiation history further clarify it in the sense that an exception or limitation “should not enter into economic competition with [the rights in the] works.”
 

26. It is the third step where the fine tuning of establishing an adequate balance of interests may and should take place. An exception or limitation may cause certain prejudice to the legitimate interests of owners of rights (obtaining remuneration to recoup their creative and financial investments with reasonable profit that may guarantee sustainable creation and production of works), but it must not be of an unreasonable nature. The principle of reasonable proportionality should prevail.
 

V. APPLICATION OF THE TEST FOR THE SPECIFIC EXCEPTIONS AND LIMITATIONS ALLOWED UNDER THE BERNE CONVENTION

27. The provisions of Article 13 of the TRIPS Agreement, Article 10 of the WCT, Article 16 of the WPPT and Article 13 of the BTAP make it clear that the three-step test must control not only the introduction of possible new exceptions and limitations where these Treaties (or the underlining Berne Convention as provided in its Article 9(2)) allow them, but – at least as regards the second and third criteria of the test
 – also the application of the specific exceptions and limitations permitted under the Berne Convention (see Articles 10, 10bis, 11bis(2) and (3) and 13(1) and the “minor exceptions” to the right of public performance).  

28. In this respect, the three-step test applies as an interpretation tool for the specifically provided exceptions and limitations. In October 1996, a document was published by WIPO on “Implications of the TRIPS Agreement on Treaties Administered by WIPO” prepared in accordance with the decision of the WIPO General Assembly.
 The document expressed this interpretation-tool nature of the three-step test as provided in Article 13 of the TRIPS Agreement as follows: “None of the limitations and exceptions permitted by the Berne Convention, if correctly applied, conflicts with the normal exploitation of the work and none of them should, if correctly applied, prejudice unreasonably the legitimate interests of the right holder… Thus generally and normally, there is no conflict between the Berne Convention and the TRIPS Agreement as far exceptions and limitations are concerned.”
 In view of the provision of Article 13 of the Agreement, the objective of the extension of the application of the test to the specifically provided exceptions and limitations under the Convention is to guarantee that they are correctly applied and, thus, they do not conflict with a normal exploitation of works and do not prejudice unreasonably the legitimate interests of owners of rights.  

29. The issue of the scope of application of Article 13 the TRIPS Agreement – in particular the question of whether or not the exceptions to or limitations of the exclusive rights under the Berne Convention are subject to the three-step test – has been dealt with in the framework of the WTO dispute settlement mechanism. The report of the panel addressing this issue includes the following unequivocal statement:   

We conclude that Article 13 of the TRIPS Agreement applies to Articles 11bis(1)(iii) and 11(1)(ii) of the Berne Convention (1971) as incorporated into the TRIPS Agreement, given that neither the express wording nor the context of Article 13 or any other provision of the TRIPS Agreement supports the interpretation that the scope of application of Article 13 is limited to the exclusive rights newly introduced under the TRIPS Agreement.
 (Emphasis added.) 

30. In the context of the concrete dispute, the issue was whether or not the three cumulative conditions of the three-step test under Article 13 of the Agreement are also applicable to the limitations or exceptions to the exclusive rights provided in Articles 11bis(1)(iii) and 11(1)(ii) of the Berne Convention. This inevitably concerned the general question of whether or not Article 13 only applies to the newly introduced rights (more precisely, the only newly introduced right of rental as discussed above) under the TRIPS Agreement or to all exclusive rights that WTO Members must provide under the copyright provisions of the Agreement.  By virtue of the provisions of Vienna Convention on the interpretation of international treaties, the WTO panel was not supposed to give any answer other than what it correctly has given: the exceptions to or limitations of exclusive rights provided in the Berne Convention are also subject to the three-step test under Article 13 of the TRIPS Agreement.

31. The 1996 Diplomatic Conference adopted an agreed statement concerning Article 10 of the WCT on the three-step test which reads as follows: “It is also understood that Article 10(2) neither reduces nor extends the scope of applicability of the limitations and exceptions permitted by the Berne Convention.” In view of the clear provision of Article 10(2) – under which any limitations or exceptions under the Convention must be subject to the three-step test – this agreed statement may only have the same meaning as what is mentioned in the above-mentioned WIPO document in respect of Article 13 of the TRIPS Agreement. Namely, that an interpretation tool is involved,
 and that, at least, the second and third criteria of the test should be duly taken into account in order to make it sure that the exceptions and limitations specifically provided in the Berne Convention are applied in accordance with the test. 

32. As regards Article 13 of the TRIPS Agreement, it is on the basis of the application of the interpretation rules of the Vienna Convention that it may be found – as the only possible correct interpretation – that not only the possible exceptions to or limitations of the only newly provided right (the right of rental) but also the specific Berne exceptions and limitations are subject to the three-step test. In the case of Article 10 of the WCT, less interpretative analysis is needed since its two paragraphs make it crystal-clear that the three-step test provided in them apply both to any possible exceptions to or limitations of the newly provided or clarified exclusive rights in the WCT (paragraph (1)) and to the specific exceptions or limitations permitted in the Berne Convention (paragraph (2)). 

33. In view of the interpretation rules of the Vienna Convention, no reasonable interpretation of WCT Article 10(2) is possible other than what is in accordance with the unequivocal meaning of its text: “Contracting Parties shall, when applying the Berne Convention, confine any limitations or exceptions to rights provided for therein to certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.” The “shall” language indicates that an obligation of the Contracting Parties is involved. The text makes it clear that the obligation relates to the application of the rights provided in the Berne Convention (not only some of them but all rights). And the provision does not allow any doubt whatsoever that the obligation consists in confining any limitations of or exceptions to those rights (not only some of them but any possible limitations or exceptions) to special cases subject to the two further specific conditions of the three-step test.           

34. An agreed statement has been adopted concerning Article 10 of the WCT which reads as follows: „It is also understood that Article 10(2) neither reduces nor extends the scope of applicability of the limitations and exceptions permitted by the Berne Convention.” This agreed statement – since it relates to the text of the Treaty as provided in Article 10(2) – on the basis of the principle of “effectiveness” of treaty interpretation (which also follows from the obligation of bona fide interpretation by virtue of the fundamental interpretation rule laid down in Article 31.1 of the Vienna Convention), cannot be interpreted as contradicting Article 10(2). It cannot serve as a basis for any interpretation according to which a Contracting Party of the WCT, when applying the specific Berne exceptions and limitations, would not be obligated to submit them to the three-step test.      

35. The only possible correct interpretation of the agreed statement is that the specific Berne exceptions and limitations are subject to the three-step test as unequivocally provided in Article 10(2) of the WCT and, that in that respect, the test is to be applied as an interpretation tool the same way as TRIPS Article 13 applies. As stated in the above-quoted WIPO study prepared at the request of the WIPO General Assembly concerning the similar provision of Article 13 of the TRIPS Agreement, if the specific Berne exceptions and limitations are correctly applied, they must be in accordance with the three-step test. The function of the application of the three-step test concerning the specific Berne exceptions and limitations is to make it sure that they are applied in that way.
          

36. Accordingly, Contracting Parties of WCT are obligated to apply any exceptions to or limitations provided on the basis of the Berne Convention (as specific exceptions or limitations or by virtue of Article 9(2) of the Convention) or in respect of any newly recognized or clarified right under the WCT in accordance with the three-step test as an interpretation tool. Any provision for and application of any of those exceptions or limitations that would not also fulfill the cumulative conditions of the three-step test would be in conflict with the provision of Article 10(2) according to which any such exceptions or limitations must be in accordance with the test. 
37. Otherwise, this follows not only from the obvious provisions of Article 10 of the WCT but also from the fundamental principle consistently applied by the 1996 Diplomatic Conference according to which in respect of those aspects which were considered during the TRIPS negotiations and in respect of which certain provisions have been included in the TRIPS Agreement or otherwise consensus was reached about it, the WCT (and the WPPT) should be in accordance with the Agreement.
 A quite telling reflection of this negotiation principle followed by the delegations at the WIPO Diplomatic Conference is that while in Article 10(1) the language of Article 9(2) of the Berne Convention is used, in Article 10(2) the language of Article 10 appears.      

38. The WIPO Guide on the WCT reflects this correct interpretation:
The coverage of the entire Article 10 of the WCT is similar to that of Article 13 of the TRIPS Agreement, in the sense that it also extends to all rights under copyright.  However, while the latter consists of one single provision which is applicable for both those rights which have been incorporated from the Berne Convention and the new right – the right of rental provided for in it, Article 10 of the WCT is composed of two paragraphs which seem to be intended to have different coverage. 
… In fact, there is an overlap between the two paragraphs of Article 10. Paragraph (1) covers all “the rights granted to authors of literary and artistic works under this Treaty”; that is, both those provided for in the provisions of the Berne Convention, and incorporated into the Treaty by reference, and those which are new in comparison with the minimum obligations under the Berne Convention.  This is so since the rights provided for in the provisions included by reference are also granted under the Treaty.  For this reason, in fact, paragraph (2) of the Article – which restates the “three-step test” exclusively in respect of the rights based on the provisions of the Berne Convention incorporated into the Treaty – seems unnecessary… This overlap with the redundancy created by it, however, does not create any substantive problem, since the result of the joint application of the two provisions of Article 10 is similar to the case of the TRIPS Agreement:  the “three-step test” – with the same conditions as under Article 9(2) – is extended to all rights under copyright.
 (Emphasis added.) 
 VI. FAIR USE AND THE THREE-STEP TEST

39. Fair use – contrary to the three-step test – is not an internationally recognized legal concept. It only exists in a small number of countries but, in fact, in a truly well-established way, only in the US. 

40. Therefore, when reference is made to fair use, usually the US system is in mind. Under the fair use doctrine – codified in section 107 of the US Copyright Act – the most relevant "special cases" are identified in a non-exhaustive manner.
  The section lists four criteria
 which should be taken into account to determine whether or not, in a given case, the fair use defense is applicable.  

41. However, it must be seen that section 107 is derived from, and is inseparably linked to, an extremely rich and complex case law, and it is only along with that case law that it is meaningful. On the one hand, it is a partial statutory codification of the criteria of fair use developed by the US courts for many decades and, on the other hand, the well-established case law is indispensable to guarantee – along with the other statutory provisions in the Copyright Act – that the US copyright law is in accordance with the international copyright provisions and, in particular, with each of the cumulative conditions of the three-step test. 

42. As it is pointed out in the commentary to which this Annex is attached, it is relevant that the Treaty also mentions separately legal practice in Article 10(3) as an element of the legal system to serve as potential means of implementation. This is important since any legal – judicial – practice may only fulfill such a role if it truly exists; that is, if there is well-established court practice based on adequately developed criteria ensuring appropriate application of a treaty. A county without due traditions may hardly be able to guarantee due implementation of the treaty obligation, and in particular the fulfillment of the conditions of the three-step test. The presentation of a short statutory codification of some general criteria of “fair use” (as in section 107 of the US Copyright Act) and then trying to address the issues of limitations and exceptions on that basis in a country – without a huge body of case law embodying centuries-old practice only available in countries with due tradition in this field – may very easily lead to conflicts with the international norms. 

43. It should also be emphasized that the “fair use” system is not an alternative to the application of the three-step test. It when it truly exists in a way adequately supported by well-established practice it is supposed to fulfill the conditions of the test. The “fair use” system uses just certain criteria and the courts may also find that, in a given case, there is no infringement of copyright (with other words, there is an exception or limitation) even if not all the criteria are equally fulfilled. That is, the fair-use criteria are not necessarily cumulative. In contrast, the conditions of the three-step test are strictly cumulative; if one of the three is not completely fulfilled, a limitation or exceptions cannot apply. The US “fair use” system is supposed to correspond to the cumulative conditions of the “three-step test” through the application of various not necessarily cumulative criteria developed as a result of rich case law and partly codified also in statutory law.                         

VII. ARTICLES 7 AND 8 OF THE TRIPS AGREEMENT (AND OTHER SO-CALLED “EXTERNALITIES”) SHOULD BE TAKEN INTO ACCOUNT FOR – AND NOT BEYOND – THE APPLICATION OF THE THREE-STEP TEST

44. As it has been clarified in a WTO dispute settlement case addressing the issues of the application of the three-step test in its version under Article 30 of the TRIPS Agreement (for exceptions to patent rights) that Articles 7 and 8 of the Agreement on “Objectives”
 and “Principles”
 may – and, when appropriate, should – be taken into account in the application of the test and they may justify allowing certain exceptions and limitations in certain cases and in a certain manner in accordance with the three criteria of the test. However, it has also been made clear that they should be taken into account within the test, rather than as some additional “external” criteria in addition to the test.

45. The same applies as regards other possible so-called “externalities,” such as human rights considerations, protection of privacy and personal data, competition aspects and the like. They may and should be taken into account only within the framework of the application of the three-step test on the basis of the above-described interpretation of the three criteria rather than in addition to the text (by trying to relativize or “reinterpret” it) 
VIII. APPLICATION OF THE THREE-STEP TEST 

IN THE DIGITAL ONLINE ENVIRONMENT

46. The agreed statements adopted concerning the relevant provisions of the WCT, the WPPT and the BTAP clarify that they “permit Contracting Parties to carry forward and appropriately extend into the digital online environment limitations and exceptions in their national laws which have been considered applicable under the Berne Convention” or “to devise new exceptions and limitations that are appropriate in the digital network environment.” These statements are linked to the provisions on the three-step test and, thus, it is obvious that the test is applicable in all the cases mentioned in the agreed statements. This means that the existing exceptions and limitations may be “carried forward” and new ones may be devised – but only where they are “appropriate” in the sense that they fulfill each of the cumulative conditions of the test also under the new conditions of the digital online environment.
  

47. These statements and the repeated inclusion of provisions on the three-step test in the WCT and the WPPT in December 1996 and in the BTAP in June 2012 (in the latter, in the same way as in the WPPT) definitely rebut certain unsubstantiated allegations according to which, although the three-step test might have made sense in 1967 when it was first adopted but its conditions are no longer relevant in the new environment. Such allegations are completely unfounded for the obvious reason that the three conditions of the test are technologically-neutral. The scope of special cases may change somewhat but an exception or limitation continues being applicable only in special cases. There may also be new developments as regards the ways of exploiting works, but this is not a defensible reason to claim that now there may be conflicts with normal exploitations of works. And, of course, it would be an absurd idea to suggest that, in view of certain new technological and business-model developments, now exceptions and limitations should be allowed also where they unreasonably prejudice the legitimate interests of owners of rights.

IX. THE APPENDIX TO THE BERNE CONVENTION, THE SPECIAL STATUS OF LDCS UNDER THE TRIPS AGREEMENT – AND THE THREE-STEP TEST

48. Under Article 20 of the Berne Convention which – by virtue of Article 9(1) of the TRIPS Agreement and Article 1(4) of the WCT is also applicable for the Agreement and the Treaty – no special agreement may result in new norms that would decrease the existing level of protection prescribed by the Convention. Nevertheless, it has been recognized that there are certain developing countries that are not yet in the position of being able to fulfill some of the minimum obligations. This has led to the adoption of the Appendix to the Berne Convention which allows special transitional treatment for such developing countries (through translation and reprint compulsory licenses). The Appendix to the Berne Convention seems to be out-of-date, but the principles on which it is based are confirmed and applied in the form of transitional preferential rules under the TRIPS Agreement for least-developed countries (LDCs). It would be misleading to say that, in the framework of preferential treatment for LDCs, specifically the three-step test is not applicable, since the real situation is that the international minimum obligations in general do not bind the LDCs yet as a matter of transitional treatment – with the exception of a very narrow scope of general obligations provided in the Agreement (in Articles 3, 4 and 5).

49. This means that, if LDCs are not members of the Berne Union (or party to the WCT), they are not obligated to comply with Articles 1 to 21 and the Appendix of the Berne Convention. Thus, they are not obligated to apply Article 9(2) of the Convention on the three-step test neither Article 13 of the Agreement extending the application of the test to all limitations of and exceptions to copyright. It is the problem of the “Berne gap” emerging in such a case which is addressed in Article 5(4)(a) of the Marrakesh Treaty.    
50. The articles of the TRIPS Agreement which also bind LDCs under Article 66(1) of the Agreement cover the issues of National Treatment (Article 3), Most-Favored-Nation Treatment (Article 4) and Multilateral Agreements on Acquisition of Maintenance of Protection (Article 5). Article 66(1) provides that the transitional preferential treatment is applied for LDCs “for a period of 10 years from the date of application [of the TRIPS Agreement] as defined under paragraph 1 of Article 65. Article 65(1) defines the date of application one year following the date of entry force of the Agreement (January 1, 1995). This means that the transition period for LDCs would have expired on January 1, 2005. However, the second sentence of Article 66(1) provides as follows: “The Council for TRIPS shall, upon duly motivated request by a least-developed country Member, accord extensions of this period.” The Council of TRIPS has applied this provision, and at present a transition period is in force until January 1, 2016. This extension has been made in accordance with the Doha Declaration mainly in views of the special needs and requirements of LDCs regarding their access to pharmaceutical products. Paragraph 7 of the Doha Declaration reads as follows:
We … agree that the least-developed country members will not be obliged, with respect to pharmaceutical products, to implement or apply Sections 5 and 7 of Part II of the TRIPS Agreement or to enforce rights provided for under these Sections until 1 January 2016, without prejudice to the right of least-developed country members to seek other extensions of the transition periods as provided for in Article 66.1 of the TRIPS Agreement. We instruct the Council for TRIPS to take the necessary action to give effect to this pursuant to Article 66.1 of the TRIPS Agreement.
  
[End of Annex and of paper]

( Member of the Board and Honorary President of the Hungarian Copyright Council, former Assistant Director General of the World Intellectual Property Organization (WIPO). 


� See “Joint Statement by National Federation of the Blind President Marc Maurer and MPAA Chairman Senator Chris Dodd on Importance of Completing Visually Impaired Treaty” published on May 30, 2013. In the statement, the NFB President and the MPAA Chairman underscored that “this important Treaty must not be a vehicle for extraneous agendas. The goal remains, as it has been since the outset, a meaningful treaty to create greater access to published works for the visually impaired.” They summed up the following basic principles which they had found indispensable for the success of the Diplomatic Conference – among which the need to avoid addressing extraneous issues was further emphasized:


1. Support a legally-binding access Treaty which will allow more published works to be converted into accessible formats used by the blind and print disabled.


2. Allow those accessible copies to be shared across international borders.


3. Take account of countries’ level of development, in line with existing international provisions.


4. Ensure that the treaty will be fully consistent with international copyright norms.


5. Avoid addressing extraneous copyright issues not directly related to creating greater access to published works for the blind and print disabled.


(See � HYPERLINK "https://nfb.org/joint-statement-national-federtion-blind-president-marc-maurer-and-mpaa-chairman-senator-chris-dodd" �https://nfb.org/joint-statement-national-federtion-blind-president-marc-maurer-and-mpaa-chairman-senator-chris-dodd�.)    


� An obvious evidence is the statement made by Numa Droz, the President of the first Berne Diplomatic Conference in 1884 (the Berne Convention was adopted at the third such Conference in 1886 also with him as President):  “Consideration also had to be given to the fact that limitations on absolute protection are dictated… by the public interest. The ever-growing need for mass instruction could be met if there were no reservation of certain reproduction facilities, which at the same time should not degenerate into abuses.” English translation of the Minutes of the Sixth Meeting of the first – 1884 – Berne Diplomatic Conference published in “1886 Berne Convention Centenary 1986,” WIPO publication, 1986, p. 105.  


� It should be remarked that it would be an exaggeration to consider that access to works protected by copyright may always be a matter of access to “knowledge.” A huge amount of works rather fit in the category of entertainment productions.  


� The Model Provisions were published in „Copyright,” the then monthly review of WIPO (December 1982 issue, pp. 354-356).  A study has been prepared by the author of this commentary on the preparation, adoption and the text of the Model Provisions under the title of “WIPO-Unesco Model Provisions on Exceptions or Limitations for the Visually Impaired - How they were proposed by the joint sessions of the Executive Committee of the Berne Convention and the Unesco Intergovernmental Copyright Committee in 1977, 1979 and 1981; how they were adopted by a WIPO-Unesco Working Group in 1982; and how they were discussed and noted with approval in the subsequent joint sessions of the two Committees in 1983 and 1985.” (See www.copyrightseesaw.net)


� It was originally adopted at the 1967 Stockholm revision conference, but only entered into force in the framework of the 1971 Paris Act of the Convention. 


� The texts appearing in quotations marks in this list of similarities between the Model Provisions and the Marrakesh Treaty have been quoted verbatim from the relevant WIPO documents (reports of the meetings on the Model Provisions) reproduced in the paper mentioned in footnote 3, above.  


� Judith Sullivan: “Study on Limitations and Exceptions for the Visually Impaired,” WIPO document SCCR/15/7, February 20, 2007. 


 � [Note No. 1 added to the Treaty] Agreed statement concerning Article 2(a):  For the purposes of this Treaty, it is understood that this definition includes such works in audio form, such as audiobooks.  





� [Note No. 2 added to the Treaty] Agreed statement concerning Article 2(c):  For the purposes of this Treaty, it is understood that “entities recognized by the government” may include entities receiving financial support from the government to provide education, instructional training, adaptive reading or information access to beneficiary persons on a non-profit basis.





� [Note No. 3 added to the Treaty] Agreed statement concerning Article 3(b):  Nothing in this language implies that “cannot be improved” requires the use of all possible medical diagnostic procedures and treatments.


� Mihály Ficsor: “Guide to the Copyright and Related Rights Treaties Administered by WIPO – Glossary of Copyright and Related Rights Terms,” WIPO publication No. 891 (E), 2003 (hereinafter: WIPO Guide and Glossary), pp. 286-287. 


� For the concept of „public” in respect of public performance and public recitation, see WIPO Guide and Glossary, pp. 301 and 306.   


� Article 2(a) of the WPPT, for example, contains the following definition: “’performers’ are actors, singers, musicians, dancers, and other persons who act, sing, deliver, declaim, play in, interpret, or otherwise perform literary and artistic works or expressions of folklore.”  Emphasis has been added to the verbs “deliver” and declaim” since they are synonyms of “recite.”  


� WT/DS160/R of 15 June 2000 (USA – Copyright).





� [Note No. 4 added to the Treaty] Agreed Statement concerning Article 4(3):  It is understood that this paragraph neither reduces nor extends the scope of applicability of limitations and exceptions permitted under the Berne Convention, as regards the right of translation, with respect to persons with visual impairments or with other print disabilities.


� [Note No. 5 added to the Treaty] Agreed Statement concerning Article 4(4):  It is understood that a commercial availability requirement does not prejudge whether or not a limitation or exception under this Article is consistent with the three-step test.


� See � HYPERLINK "http://www.publishsa.co.za/downloads/position-papers/PASA_Position_Paper_WIPO_Treaty_2013.pdf.%20point%205" �http://www.publishsa.co.za/downloads/position-papers/PASA_Position_Paper_WIPO_Treaty_2013.pdf. point 5�.  


� [Note No. 6 added to the Treaty] Agreed statement concerning Article 5(1):  It is further understood that nothing in this Treaty reduces or extends the scope of exclusive rights under any other treaty.


� [Note No. 7 added to the Treaty] Agreed statement concerning Article 5(2):  It is understood that, to distribute or make available accessible format copies directly to a beneficiary person in another Contracting Party, it may be appropriate for an authorized entity to apply further measures to confirm that the person it is serving is a beneficiary person and to follow its own practices as described in Article 2.


� [Note No. 8 added to the Treaty] Agreed statement concerning Article 5(4)(b):  It is understood that nothing in this Treaty requires or implies that a Contracting Party adopt or apply the three-step test beyond its obligations under this instrument or under other international treaties.


� [Note No. 9 added to the Treaty] Agreed statement concerning Article 5(4)(b): It is understood that nothing in this Treaty creates any obligations for a Contracting Party to ratify or accede to the WCT or to comply with any of its provisions and nothing in this Treaty prejudices any rights, limitations and exceptions contained in the WCT.


� [Note No. 10 added to the Treaty] Agreed statement concerning Article 6:  It is understood that the Contracting Parties have the same flexibilities set out in Article 4 when implementing their obligations under Article 6.


� [Note No. 11 added to the Treaty] Agreed statement concerning Article 7:  It is understood that authorized entities, in various circumstances, choose to apply technological measures in the making, distribution and making available of accessible format copies and nothing herein disturbs such practices when in accordance with national law.


�[Note No. 12 added to the Treaty] Agreed statement concerning Article 9:  It is understood that Article 9 does not imply mandatory registration for authorized entities nor does it constitute a precondition for authorized entities to engage in activities recognized under this Treaty; but it provides for a possibility for sharing information to facilitate the cross-border exchange of accessible format copies.


� [Note No. 13 added to the Treaty] Agreed Statement concerning Article 10(2):  It is understood that when a work qualifies as a work under Article 2, including such works in audio form, the limitations and exceptions provided for by this Treaty apply mutatis mutandis to related rights as necessary to make the accessible format copy, to distribute it and to make it available to beneficiary persons.





� These articles cover the issues of National Treatment (Article 3), Most-Favored-Nation Treatment (Article 4) and Multilateral Agreements on Acquisition of Maintenance of Protection (Article 5). Article 66(1) provides that the transitional preferential treatment is applied for LDCs “for a period of 10 years from the date of application [of the TRIPS Agreement] as defined under paragraph 1 of Article 65(1)” (which defines the date of application one year following the date of entry force of the Agreement (January 1, 1995)). This means that the transitional period for LDCs would have expired on January 1, 2005. However, the second sentence of Article 66(1) provides as follows: “The Council for TRIPS shall, upon duly motivated request by a least-developed country Member, accord extensions of this period.” The Council of TRIPS has applied this provision and, at present, a new transitional period is in force until January 1, 2016. This extension has been made in accordance with the Doha Declaration mainly in views of the special needs and requirements of LDCs regarding their access to pharmaceutical products. Paragraph 7 of the Doha Declaration (WTO document WT/MIN(07)DEC/1 adopted by the WTO Ministerial Conference in Doha on November 14, 2001) read as follows:


We … agree that the least-developed country members will not be obliged, with respect to pharmaceutical products, to implement or apply Sections 5 and 7 of Part II of the TRIPS Agreement or to enforce rights provided for under these Sections until 1 January 2016, without prejudice to the right of least-developed country members to seek other extensions of the transition periods as provided for in Article 66.1 of the TRIPS Agreement. We instruct the Council for TRIPS to take the necessary action to give effect to this pursuant to Article 66.1 of the TRIPS Agreement.  


� See Article 28(2) of the Convention.  


� See Article 25(1) of the Convention.


� See Article 11(1) of the Convention.


� See Article 10(1) of the Convention.


� For the description of the Basic Proposal, the amendments and the debate on this issue, see Mihály Ficsor: „The Law of Copyright and the Internet – the 1996 WIPO Treaties – their Interpretation and Implementation, Oxford University Press, 2002, (hereinafter: Ficsor – Oxford), pp. 658-659.  





� See “Report of the ALAI Ad Hoc Committee on the Proposals to Introduce Mandatory Exceptions for the Visually Impaired” adopted by the Executive Committee of ALAI on February 27, 2010, and published at � HYPERLINK "http://www.alai.org/en/assets/files/resolutions/report-mandatory-exceptions.pdf" �www.alai.org/en/assets/files/resolutions/report-mandatory-exceptions.pdf�. The report states as follows:  “It seems that to make exceptions – that otherwise would be in accordance with the copyright treaties, and in particular with the “three-step test” – mandatory in a treaty would be in conflict with Berne art. 19 (also incorporated into the TRIPS Agreement and the WCT through the above-mentioned provisions) which provides that the provisions of the Convention ’shall not preclude the making of a claim to the benefit of any greater protection which may be granted by legislation in a country of the Union’.”         





� There is one exception provided in the Berne Convention – Article 10(1) for quotations – which certain commentaries consider as mandatory. However, the WIPO Guide to the Berne Convention points out that even in this case, inter alia due to Article 19,  no real mandatory exception is involved, but only one of the rare provisions of the Convention which is suitable for self-executing application (see WIPO Guide and Glossary, pp. 61-62). (This is the reason for which Article 5(3)(d) of the Information Society Directive (2001/29/EC) which lists the quotation exception among optional exceptions is not in conflict with the Berne Convention.) Sometimes references are made also to other exceptions under the Berne Convention as “mandatory” (for example, in certain comments on the Marrakesh Treaty, to Article 10(2) on illustrations for teaching and Article 11bis(2) on news reporting). However, those references are even more badly founded since what are provided in those provisions are clearly just options and possibilities for national legislation.              


� [Note No 8 added to the Treaty] Agreed statement concerning Article 5(4)(b):  It is understood that nothing in this Treaty requires or implies that a Contracting Party adopt or apply the three-step test beyond its obligations under this instrument or under other international treaties.


�[Note No. 9 added to the Treaty] Agreed statement concerning Article 5(4)(b): It is understood that nothing in this Treaty creates any obligations for a Contracting Party to ratify or accede to the WCT or to comply with any of its provisions and nothing in this Treaty prejudices any rights, limitations and exceptions contained in the WCT.


� [Note No. 5 added to the Treaty] Agreed Statement concerning Article 4(4):  It is understood that a commercial availability requirement does not prejudge whether or not a limitation or exception under this Article is consistent with the three-step test.


� For the description of the preparatory work of Article 9(2) of the Convention (and Article 9(1) on the right of reproduction), see WIPO Guide and Glossary, pp. 54 to 57. 


� It is to be noted that the test has also been extended, by Article 26(2) and 30 of the TRIPS Agreement, to exceptions to the rights in industrial designs and patents, respectively, in the same structure but with certain minor modifications of the second and third criteria.





� WT/DS114/R of 17 March 2000 (Canada – Patents).


� WT/DS160/R of 15 June 2000 (USA – Copyright).


� The patent panel has adopted a report which states that, by virtue of Article 30 of the TRIPS Agreement any acts may be performed during the patent term (including complete production runs) that are necessary for obtaining a market approval for generic pharmaceutical products in order that its production may begin immediately after the expiry of the term of protection (contrary to the position of the European Communities which had initiated the case and according to which only laboratory experiments would have to be allowed).  The copyright panel also have determined on the basis of Article 13 of the Agreement the scope of exceptions to performing rights in a broader manner than what is generally the case, e.g., under European copyright laws.    


� At the 1967 Stockholm Diplomatic Conference, the Chairman of Main Committee announced the adoption of the following statement: “If it is considered that reproduction conflicts with the normal exploitation of the work, reproduction is not permitted at all.  If it is considered that reproduction does not conflict with the normal exploitation of the work, the next step would be to consider whether it does not unreasonably prejudice the legitimate interests of the author.  Only if such is not the case would it be possible in certain special cases to introduce a compulsory license, or to provide for use without payment.” (Emphasis added, see Records of the Intellectual Property Conference of Stockholm, June 11 to 14, 1967, WIPO, 1971 (hereinafter: Records of the Stockholm conference), pp. 1145-1146. A group of academics has suggested in the so-called “Munich Declaration” that the three-step test may be applied in a way that none of the three criteria have to be “prioritized” and decisive (on the understanding that one of them – in particular, the second one on no conflict with a normal exploitation – may be disregarded and an exception or limitation may still be applied). This idea is in conflict with the nature and structure of test provided in the relevant treaty provisions and with the corresponding agreed statement. Thus, the majority of internationally recognized copyright experts has not signed and does not support the “Declaration.” The two above-mentioned WTO panels also have applied the three-step test in the prescribed step-by-step manner as have many national courts. They have proved that the intended “judicious” way applying the test may follow from an adequate interpretation of the three criteria and there is no need to invent a new test that neglects the treaty provisions and their negotiation history.  For further details this, see Mihály Ficsor: “� HYPERLINK "http://www.copyrightseesaw.net/archive/?sw_10_item=15" �Munich Declaration on the Three-step Test - Respectable Objective, Wrong Way to Try to Achieve It�.” at � HYPERLINK "http://www.copyrightseesaw.net/archive/?sw_10_item=15" �www.copyrightseesaw.net/archive/?sw_10_item=15� (hereinafter: Ficsor).   


� For further analysis, see WIPO Guide and Glossary at pp. 57-58; and Martin Senftleben: „Copyright, Limitations and the Three-step Test,” Kluwer Law International, 2004 (hereinafter: Senftleben), pp. 133 to 152; Ficsor - Kluwer, pp. 6 to 8.  


� See Records of the Stockholm conference, p. 112. 


� Ibid. For further analysis, see WIPO Guide and Glossary, pp. 58-59; Senftleben, pp. 168-194; Ficsor - Kluwer, pp. 8-10.       


� For further analysis, see WIPO Guide and Glossary, pp. 59-60;  Senftleben , pp. 210-243; Ficsor - Kluwer, pp. 9-10.


� It may be considered that the provisions of the Berne Convention on specific exceptions and limitations identify certain specific cases. Nevertheless, it follows from Article 13 of the TRIPS Agreement and Article 10(2) of the WCT that they must be applied in accordance with the three-step test. This means that their concrete application should be in accordance with the second and third criteria of the test.      


� WIPO publication 464(E), 1996, p. 3 (emphasis added).  


� Ibid., pp. 22-23. 


� WT/DS160/R of 15 June 2000 (USA – Copyright), para. 1.14.


� In an article published by the KEI, the following remark is made on this WTO panel report: „The 2000 WTO panel decision presented a restrictive view of the WTO's version of the 3-step test (Article 13 of TRIPS), motivating a number of academics to argue for a new interpretation of the 3-step test that is more liberal. One influential expression of this view is the Declaration on a Balanced Interpretation of the ‘Three-Step Test’ in Copyright Law. (� HYPERLINK "http://www.ip.mpg.de/de/pub/aktuelles/declaration-threesteptest.cfm)" �http://www.ip.mpg.de/de/pub/aktuelles/declaration-threesteptest.cfm)�.” 


(See http:/keionline.org/node/1568, September 30, 2012.) 


Three comments may be made concerning this remark. First, the said “Declaration” concentrates on the structure of the test and the interpretation of its three conditions; therefore, even if the views reflected in it were correct (they are not), it would not be relevant from the viewpoint of the issue covered by the above-quoted statement in the KEI article and discussed in this Annex.  Second, the statement according to which the WTO panel decision presented a restrictive view is not well-founded. Third, the basic idea of the “Declaration” is that the three conditions of the test should not to be applied step-by-step and that the failure of fulfilling one of the three conditions should not mean that an exception or limitation may not be applied. For the reasons for which these suggestions of the Declaration are in obvious conflict with the text and the documents of the negotiation history of the provisions on the test  – and for the reasons for which a duly balanced interpretation is possible without creating such kinds of unacceptable conflicts – see Mihály Ficsor: “� HYPERLINK "http://www.copyrightseesaw.net/archive/?sw_10_item=15" �Munich Declaration on the Three-step Test - Respectable Objective, Wrong Way to Try to Achieve It�.” at � HYPERLINK "http://www.copyrightseesaw.net/archive/?sw_10_item=15" �www.copyrightseesaw.net/archive/?sw_10_item=15�.   


� See WIPO Guide and Glossary, pp. 213-214;, Senftleben, pp. 121-124 ; Ficsor - Kluwer, pp. 213-214.  


� For example, (i) the first condition of the test may serve in this way in respect of the phrase „their extent does not exceed that justified by the purpose” in Article 10(1) on exceptions for quotations; the phrase „to the extent justified by the purpose” in Article 10(2) on exceptions for illustration for teaching; or the phrase “to the extent justified by the informatory purpose” in Article 10bis(2) on exceptions concerning works seen or heard in connection with current events; (ii) the second and third conditions of the test may serve in this way concerning the term “fair practice” used in Articles 10(1) and 10(2); and (iii) the entire test may serve as a basis for the correct practice that, although Article 11bis(2), in principle, allows the application limitations of the right of broadcasting in the form of compulsory licenses in respect of any literary or artistic work, this possibility normally is not used in national laws.          


� See subchapter entitled „Diplomatic Conference in the light and shadow of the TRIPS Agreement” in Ficsor -Oxford, pp. 51-61.  


� WIPO Guide and Glossary, pp. 212-213 (footnotes left out). 


� „[P]urposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research.” 


� The second sentence of section 107 reads as follows: “In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include— 


(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;


(2) the nature of the copyrighted work;


(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and


(4) the effect of the use upon the potential market for or value of the copyrighted work.”


� Article 7 reads as follows: 


The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations. 


� Article 8 reads as follows:


1. Members may, in formulating or amending their laws and regulations, adopt measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement.  


2. Appropriate measures, provided that they are consistent with the provisions of this Agreement, may be needed to prevent the abuse of intellectual property rights by right holders or the resort to practices which unreasonably restrain trade or adversely affect the international transfer of technology.  


� In  the WTO panel report, (WT/DS114/R), this was stated in the following way:


7.26 In the Panel's view, Article 30's very existence amounts to a recognition that the definition of patent rights contained in Article 28 would need certain adjustments. On the other hand, the three limiting conditions attached to Article 30 testify strongly that the negotiators of the Agreement did not intend Article 30 to bring about what would be equivalent to a renegotiation of the basic balance of the Agreement. Obviously, the exact scope of Article 30's authority will depend on the specific meaning given to its limiting conditions. The words of those conditions must be examined with particular care on this point. Both the goals and the limitations stated in Articles 7 and 8.1 must obviously be borne in mind when doing so as well as those of other provisions of the TRIPS Agreement which indicate its object and purposes.” (Emphasis added.)


� See WIPO Guide and Glossary, p. 215; Ficsor - Kluwer, pp. 3-4.   


� WTO document WT/MIN(07)DEC/1 adopted by the WTO Ministerial Conference in Doha on November 14, 2001.)
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